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Background

The FCC's political broadcasting rules have been the bane of broadcast station general managers and
sales personnel for as long as the rules have existed. The rules require that broadcasters sell rock-bottom
priced spots to transient advertisers, who are often the least familiar with broadcast sales practices, yet
demand the most time and attention from station sales representatives. Consequently, broadcasters end up
getting the least money for spots that take the most time to sell. These spots also often cause the most
heartache, since there is always the threat of FCC enforcement action or, at least, the cost of attorneys to
help avoid getting the rules wrong.

While they can seem impenetrable and ever-changing, the same basic rules have been in place for well
over a decade, with only minimal changes in the sponsorship identification and public file requirements
mandated by the Bipartisan Campaign Reform Act of 2002. With a little attention, memorization, and
assistance from the guide that follows, the basics of the political rules can be readily deciphered.

Broadcasters have been fortunate that the FCC authorities currently enforcing political broadcast rules
recognize that they can be confusing, and have sought to mediate disputes between broadcasters and
political advertisers, rather than resorting to a formal adversarial process that could result in penalties to the
broadcaster. Such negotiations have led to quick and mutually satisfactory resolutions of most political
complaints.

Few, if any, fines have been levied on broadcasters in the last dozen years for violations of the political
rules. However, infringements have been discovered after the fact, and stations have had to explain
possible misconduct, perform audits, and issue rebates to settle candidates claims. And there is no
guarantee that current FCC procedures will continue, or that problems discovered after an election by a
determined (and possibly disappointed) candidate would not result in an enforcement action by the
Commission. Stations must still follow the rules carefully.

This guide will address pre-election considerations that can have an impact on your activities during the
political broadcasting season. It will also discuss the specifics of the political broadcasting rules: which
candidates get access to the stations; issues about content and treating candidates fairly; how much can
stations may charge political advertisers; what kind of disclosure must be made to political advertisers; and
what kind of public records must be maintained. It is intended to provide the basics—being mindful that
there are always wrinkles that demand additional attention from the experts. Do not hesitate to ask your
attorney about questions you have; a little effort may save a lot of trouble in the long run.

The Basics—Speak the Language

Like any set of rules devised by lawyers, the political broadcasting rules have their own language. It is often
essential to know the terms that are used to be able to fully understand the rules that apply. These
guestions help define some of those basic terms.



Who is a “legally qualified candidate” ?

A legally qualified candidate is one who has fulfilled all of the requirements to run for a particular office. That
usually means filing certain papers with state or local election boards, and may, in some cases, require the
gathering of signatures on a petition or the payment of a filing fee. Once a potential candidate has done the
things necessary to qualify for a place on the ballot, he or she is considered a “legally qualified candidate.”
As set forth below, most of the political rules apply to legally qualified candidates.

Note that, in certain cases, the rules apply to persons that did not meet all the requirements for a place on
the ballot. The definition of a legally qualified candidate will also include write-in candidates, where such
candidates are eligible for election even though they did not file for a place on the ballot, and where they
have made a public statement that they are running for an office, and are publicly campaigning for the
office. If you have a potential write-in candidate looking for advertising on the station, and it is not clear that
they are a bona fide candidate, ask counsel for advice on how to proceed.

In presidential elections, there is also a special rule. Once a candidate is legally qualified in 10 states, the
FCC considers the candidate to be qualified in all 50 states for purposes of the political broadcasting rules.
For purposes of determining who is a legally qualified presidential candidate in a particular state, FCC rules
provide that a substantial showing of a candidacy (e.g. an active campaign) may be sufficient in and of itself
to make a candidate legally qualified in a state. This is particularly important in caucus states where, unlike
in most elections, there may be no formal filing of papers to mark the legal beginning of a campaign.

Who is a “federal candidate” ?

In many cases, candidates for federal offices have rights or responsibilities that do not apply to candidates
for state and local offices. Federal candidates are those running for president, the US Senate, or the US
House of Representatives.

What is a “use” by a political candidate?

A “use” is what it sounds like—the appearance on a broadcast facility by a candidate. For FCC purposes, to
be a “use” the appearance must contain the image or recognizable voice of the candidate. Also, the
appearance must be a “positive” one, i.e. the appearance of a candidate in an attack ad by an opponent is
not a “use.”

Similarly, the FCC has determined that the appearance of a candidate in a “bona fide news or new interview
program,” in a news documentary, or during on-the-spot coverage of a bona fide news event is not a “use”.
These are referred to as “exempt programs.”

What is a “bona fide news or news interview program”?

Obviously, news programs and news interview programs, like “Meet the Press” or “Face the Nation,” are
bona fide news interview programs. But, in recent years, the FCC has liberalized the definition of a news
interview program to include programs that may be primarily entertainment, but which regularly feature
discussions with newsmakers. The Howard Stern program and that of Don Imus, have both been declared
by the FCC to be bona fide news interview programs when there was an interview with a candidate,
controlled and directed by the station. Any local program may fit within this definition if it regularly features
discussions with newsmakers, and is not overtly partisan. Stations do not need to ask the FCC to declare
that the program is exempt — if it fits within the definition, then the station can rely on the exception — subject
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of course to challenge by an opposing candidate. This is discussed in more detail in the Equal Opportunities
section of this guide.

What are “lowest unit rates” ?

During the political window, purchases of broadcast time by candidates for “uses” must be made at lowest
unit rates — the lowest rate given to any other advertiser for a purchase of the same class of time. Complete
details as to how the lowest unit rate is computed can be found in a later section of this guide.

What is a “political window” ?

The political window is the period 45 days before a primary election, or 60 days before a general election.
During the political window, candidates can purchase time at lowest unit rates.

What is “reasonable access”?

Federal candidates are entitled to purchase reasonable amounts of time on all commercial broadcast
stations. Details on the reasonable access requirements are set out below.

What is meant by “equal time” or “equal opportunities”?

Essentially, broadcasters must treat candidates for the same race in the same fashion. If one candidate is
given free time on the air, an opposing candidate who requests it must be given an equal amount of free
time. If one candidate buys time, the opponent must be given an opportunity to buy an equal amount of
time. Details are provided below.

What is the difference between “federal” candidates and “state and local” candidates?

A federal candidate is one running for an office in Washington, DC. Thus, federal candidates would be
those running for president, vice president, or either of the Houses of the United States Congress—the
Senate or the House of Representatives.

All other candidates for public elective office, whether it be for governor or state legislature, mayor, city
council, school board or any other elective office in state or local government, are considered “State and
Local” candidates.

For certain purposes, these distinctions are important. For instance, reasonable access and the
requirements for candidate statements that they have “approved” a political ad apply only to federal
candidates. As set forth in more detail below, however, once you decide to sell time to state and local
candidates, most other rules, including the equal opportunities, no censorship requirement, lowest unit
rates, and the public file rules, all apply to state and local candidates with essentially the same force as they
do to federal candidates.

What is an “election”?

The political rules apply to contests for public elective office. The FCC has previously stated that most rules
apply to state, federal, and municipal elections. Tribal elections on Native American reservations are not
subject to these rules. For presidential elections, caucuses are treated like primary elections if they are
generally open to participation by the public.
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Preparing for an Election—What to Worry About in Pre-
election Periods

In the months before an election—before the candidates have even fulfilled the requirements to become
legally qualified, what a station does can affect the treatment that it must give to candidates during the
election period. Some of the pre-election issues that you should consider are covered in the following
guestions and answers.

Do advertising rates for spots run at the beginning of the year have an effect on how much I can
charge candidates later in the year?

With limited exceptions for long-term contracts that run throughout the year (including within the windows),
the rates you charge for spots that run outside of the political windows (45 days before a primary and 60
days before a general election, when candidates can only be charged lowest unit rates) generally are
irrelevant to the prices charged within the political window.

Do I need to consider anything about packages that sell early in the year that may run for long
periods of time, including during political windows?

Yes. When selling a package with spots that may run during election periods, the station is allowed to
allocate the total price of the package over the different periods of time covered by the package sale to
reflect the actual value of the spots contained in the package. This allocation is to be done at the time the
order for the package is written. See Lowest Unit Rate section of this guide for more details on the
allocation of a package price for purposes of determining lowest unit rates, and how this kind of allocation
can be beneficial to the station.

When do | need to worry about equal opportunities and reasonable access?

While the lowest unit rates are applicable only during the 45 days before a primary and the 60 days before a
general election, reasonable access, equal opportunities, and all the public file requirements for keeping
records of uses by a candidate, are triggered as soon as a candidate is legally qualified.

Before the political windows when lowest unit rates are effective, why should | care about
appearances on my station by legally qualified candidates?

As stated above, equal opportunities become available to opponents if a candidate—federal, state or
local—appears on your station. So if one of your on-air staff decides that they want to run for school board,
once they become a legally qualified candidate, their opponents are entitled to equal opportunities—free
time as the employee did not pay for the time that they appeared on the air. Or if a politician running for
reelection appears in a PSA, their opponents are entitled, upon request, to equal time—again for free, if the
PSAs were furnished for free.

In addition, during the period after a candidate becomes legally qualified, and before the political window
opens, the political file rules also apply. If you sell a spot to a candidate, or if the candidate otherwise
appears in a non-exempt program, then you need to put the appropriate information into the station’s public
file. Information about the public file is provided in a later section of this guide.
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Where do | find out if a candidate is legally qualified?

You can ask the candidate if they are legally qualified, i.e. if they have completed the requirements for a
place on the election ballot. You can also check with local election authorities. In most states, the secretary
of state or equivalent office administers statewide elections. Local elections may require filings with county
or city officials who administer local elections.

Reasonable Access Deciding Which Candidates Can
Buy Time

“Reasonable access” is the concept that requires that a station sell reasonable amounts of time to federal
candidates for elective office. As detailed below, it does not require that a candidate be able to buy all the
time that they want, nor does the doctrine dictate that candidates get exactly the times that they want.
Instead, it requires only that reasonable access to all “classes and dayparts” be provided during the course
of an election. The factors to look at in determining whether access is reasonable are set out below.

In considering reasonable access, stations are governed by the obligation that they give federal candidates
access to all classes and dayparts of a station (with the limited exception of news programming). All
commercial stations are obligated to provide access. The Commission has also required that, before
determining what access is reasonable, a station must consider the needs of the candidate. Thus, stations
cannot set numerical limits on the number of spots that a candidate can buy in rate cards or other written
materials, but must instead at least consider the candidate’s needs before setting the limits on candidate
buys. These concepts are defined in more detail below.

To what candidates does the reasonable access requirement apply?

Reasonable access applies only to federal candidates.

Does it apply to all stations—commercial and noncommercial?

No. Reasonable access only applies to commercial stations. Noncommercial stations do not need to
provide reasonable access.

Must | give free access to candidates?

Reasonable access only applies to purchases of time by federal candidates. Stations have no obligations to
give free time to candidates (except possibly in connection with equal opportunities, as discussed below).
Must | give a federal candidate all the time that they want?

No. The obligation is only to provide “reasonable” access. There is no requirement that you provide a
candidate with all the time that he or she wants to buy, and no obligation to pre-empt all of your commercial
advertisers just to make room for political spots.

To what time periods must a candidate be given access?

The rules say that access must be given to all classes and dayparts on a station. So, effectively, you cannot
restrict federal candidates to buying only certain stations in your group, or to buying spots only in certain
time periods.
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Are there any time periods in which | don’t have to sell a candidate time?

The Commission has stated that you have the option to not sell time within news programs. However, this
cannot be exercised so as to preclude access to a station by candidates. For instance, an all news station
cannot completely ban access to political candidates, but must make some access available in all dayparts.

Do | have to sell program-length time or time in units that |1 do not usually sell?

Yes. Cases have established that candidates can require access to program length time, or even odd
lengths of time (e.g. 7 minutes), even if your station does not sell that time, or sells it only during dayparts
(e.g. weekend mornings). A station does not need to make that time available often — but if a candidate
insists on a purchase of such time, a station must find some way to make an accommodation. And if the
candidate demands the time in prime time, some accommodation to provide at least some program-length
time in prime time must be made.

Charges for program length time or odd lengths of time that are not otherwise sold by the station can be
priced at a reasonable rate. For example, a station could charge a multiple of their 30 or 60 second rates,
and add a reasonable amount to take into account lost listeners and any diminution of value of advertising
in subsequent time periods due to the candidate’s message.

How do | determine how much time to give to a federal candidate? How much time is reasonable?

While there is no exact formula, the Commission has suggested that you review a number of factors in
determining how much time is reasonable. The factors include:

e How many federal candidates are running in the political races in the area served by your station,
and the likelihood that these candidates will be seeking to buy time (if there are many candidates,
you need to sell fewer spots to each one).

e The expressed needs of the candidate for fulfilling his or her campaign objectives.

e The potential disruption to commercial advertisers and other programming priorities (you don’t need
to become a wall-to-wall political ad station, and don’t need to excessively pre-empt commercial
programming to meet reasonable access requirements).

o How much time the candidate has previously purchased (if a candidate has bought substantial
amounts of time already, further sales may not be limited).

e When the request is made (obviously, a request for a large buy late in the campaign will be harder
to fill than one made early, before other demands on your time arise).

Each of these factors should be considered and discussed with the candidates or their representatives
when making a determination of how much access is reasonable.

Can | put limits on how much time a federal candidate will be able to buy?

Because of the need to engage a candidate in the discussion about how much time to sell and the factors
listed above, the Commission has said that you should not establish up-front limits on how much time you
will sell to a federal candidate. Thus, your political rate card or disclosure statement should not have
specific limits on the amount of time that you will sell to federal candidates.

Of course, stations will internally, for planning purposes, have their own ideas of the amount of time that
they will sell to political candidates. As long as the station engages in a reasoned discussion with the
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candidate, and provides some access to all classes and dayparts, the FCC will tend to give the station
discretion to determine how much access is reasonable.

If reasonable access applies only to federal candidates, how do | treat state and local candidates?

A station can decide whether or not to sell time to state and local candidates. The only requirement is that,
once you decide to sell time to one candidate for a particular elected position, you must sell it to all
candidates in that same race. But that does not mean that, by selling time to one local race that you must
sell to other races. For instance, you can decide to sell time to candidates for governor, but not to those
running for state attorney general. Or you can sell time to candidates for mayor, but not those running for
city council or school board.

You can even decide that you will make available spots only on certain stations in a multi-station cluster in a
given market. Or you can restrict state and local candidates to buying times during certain dayparts. For
instance, you can decide to sell candidates for sheriff spots only during the overnight hours when you have
plenty of inventory, but sell the entire day to candidates for mayor. And you can decide to put state and
local candidates on your AM talk station, but only allow federal candidates access to the FM music station.

However, you cannot restrict candidates by class within a given daypart. Once you decide to let candidates
for a particular state or local race into a given daypart, you cannot force them to buy your most expensive
class of time within that daypart. Instead, you need to make available spots of all classes and rotations that
run in that daypart.

If 1 do not want to provide access to state and local candidates at lowest unit rates, can they buy
time at full rates?

No. During the 45 days before a primary, or the 60 days before a general election, if you sell time to a state
and local candidate, it must be at your lowest unit rate. You cannot condition access on their paying a
higher rate.

Equal Opportunities—Treating Competing Candidates Alike

Equal opportunities (sometimes referred to as “equal time”) require that a broadcaster treat all candidates
for the same office in the same way. Stations must provide equal amounts of time for candidates for the
same office, and otherwise treat candidates for the same office in the same way. While the idea sounds
simple, there are a number of specific issues that arise—including appearances by candidates on news
programs, as well as the case of the broadcast employee who decides to enter politics by running for
elective office. Specific issues that are in the equal opportunities area are discussed below.

Do equal opportunities apply to state and local as well as federal candidates?

Yes. Equal opportunities apply to all legally qualified candidates, whether or not they are running for federal
office.

When in the election season does the equal opportunities doctrine apply?

Once you have more than one legally qualified candidate competing for the same office, the equal
opportunities rule applies.
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What triggers an obligation to provide equal opportunities?

If the recognizable voice or likeness of a legally qualified candidate appears in a broadcast, and that
program is not an “exempt” program (as defined below), then equal opportunities apply. Such an
appearance is referred to as a “use” by the candidate.

Does the appearance have to be in connection with the campaign in order to trigger equal
opportunities?

No. Any appearance of a candidate on a station can trigger equal opportunities. Thus, equal opportunities
can be triggered by the candidate’s on-air appearance as an on-air station employee, at a sporting event, in
an entertainment program, or in an ad for a business—even if the candidate never mentions his or her
candidacy.

Must the appearance be in a program controlled by the station?

No. The appearance of a candidate in a network or syndicated program can trigger obligations for the local
station broadcasting that programming. For example, if a network was to run a “Law and Order” rerun
featuring Fred Thompson during his primary campaign, a competitor could ask an individual station running
the program for equal time.

What happens when a candidate appears in one of these non-exempt programs? How does the
opposing candidate get his equal time?

The opposing candidate must request the equal time within seven days of his or her opponent’s
appearance on the air. The opponent gets as much time as the initial candidate received, and he can use it
for any purpose he wants, as long as his voice or picture is used. For instance, if your weatherman runs for
county commissioner, and appears in your local news for three minutes while doing the weather, his
opponent would get three minutes of time to present any message the opponent wants, in a comparable
time period. The opponent does not need to appear in the news, and does not need to present the weather.

Do you have to notify a candidate of the use of a station by his or her opponent?

No. The station does not need to notify a candidate of a “use” by his opponent. Instead, the station needs to
note the use in its public file, and note whether the use was in a paid spot or in a program for which the
station received no payment. A candidate finds information about uses by his opponent in the public file.
There has been some suggestion in informal comments made by FCC officials that, if you do not make note
in your public file of the use of your station by a candidate, then the seven-day period for requesting equal
time does not start running until a disclosure in your public file has been made—so get the information in
your file promptly.

How long can an opponent wait to make a claim for equal opportunities? When must he make use of
his equal time?

A candidate must make a request for equal opportunities within seven days of the appearance on a station
by the first candidate. The candidate must use the equal opportunity within a reasonable period of time and
cannot store the time up for use just before the election.
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Who is an opposing candidate who has the right to request equal opportunities?

An opposing candidate is one who is running for the same position as another candidate. During the
primaries, a Democratic candidate for nomination for a particular office is an opponent of another
Democratic candidate for the nomination for the same office. That candidate is not an opponent of a
Republican who is running for the Republican nomination. They do not become opponents until they have
each secured their party’s nomination.

Is it a “use” if the candidate’s likeness is in an attack ad?

The appearance must be a “positive” or “neutral” appearance. Thus, if the likeness of a candidate appears
in an ad where that candidate is being attacked, it would be unfair to give the attacker equal time.

During the California governor’s race, some broadcasters took the position that the use of a candidate’s
voice or picture in a comedic fashion—to make fun of the candidate—was not a positive use and hence not
subject to equal opportunities. The Commission did not issue any formal ruling on this question, though
informally Commission staffers agreed with this interpretation. As there has been no formal ruling on this
matter, if this situation arises at your station, you should check with counsel to see if any updated policy has
been issued.

Which programs are “exempt” where the appearance of a candidate does not trigger equal
opportunities?

Exempt programs are bona fide news or news interview programs, or on-the-spot coverage of a news
event. Also, a news documentary program about a subject other than the candidate, where the appearance
is incidental to that program, is also exempt.

What is a “bona fide” news or news interview program?

A bona fide news interview program is one where the candidate appears because of the newsworthy nature
of his comments or participation, and not for some partisan purpose. To be exempt, candidate appearances
should not be selected for partisan purposes, but instead based on good-faith journalistic discretion. For
instance, if you had a “news interview program” that only invited candidates from one party, where the
discussion was all centered on electing candidates of that party and defeating the other party, it might well
not fit within this exemption.

What if an employee of the station who appears on the news becomes a candidate? Is his
appearance exempt?

In order to be entitled to the exemption, the candidate must be the object or subject of the news or news
interview. The exemption does not apply where the candidate is the interviewer or the one presenting the
news. Station news employees who run for office trigger the requirement for equal opportunities, even if the
program in which they appear is usually considered an exempt program.

To be exempt, does a news interview program have to be a standard public affairs program that
always discusses political issues?

No. The Commission has held in a number of cases that any program that deals with political or other
topical issues on a regular basis can be a bona fide news interview program. As discussed above, the
selection of the candidate for appearance must not be made for partisan purposes, and the interview should
be in the control of the station or program personnel, not in the hands of the candidate. Using these tests,
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the FCC has declared interview portions of programs as diverse as the Howard Stern Show, Entertainment
Tonight, the Today Show, and Phil Donohue to be bona fide news interview programs. Most late night talk
shows rely on this doctrine to avoid equal opportunities issues when they interview candidates, as do many
radio morning shows that regularly feature politicians or other discussions of political issues.

Does the FCC have to issue aruling that a program is a bona fide news interview program?

No. If a program on your station is of the type approved by the Commission in these cases, you can rely on
the exemption without getting prior FCC approval. However, to avoid being challenged on any decision,
some stations have asked the FCC in advance of an election to issue a declaratory ruling that their program
is exempt.

Do equal opportunities apply to both paid and free time?

Yes. If you sell time to one candidate for an office, you must be willing to sell an equal amount of time to the
opponent. Thus, be careful of committing to sell too much time to one candidate, as you may have to
provide an equal amount of time to the opponent. Especially in the last few weeks before an election, selling
a large schedule to one candidate can create significant scheduling difficulties if an opponent requests
equal opportunities, as that request must be honored.

No Censorship and Third-Party Ads—What Responsibility
Do Stations Have for the Content of Political Spots

Once a legally qualified candidate has bought time on a station for a "use" (an ad by his campaign
containing the candidate’s voice or picture), a broadcaster cannot censor the candidate’s message.
Because a broadcaster cannot censor the message a candidate presents, the station has no liability for the
contents of the ads.

Third-party ads, such as attack ads bought by various interest groups or political parties, are not subject to
the "no censorship" provisions of the rules. Thus, a station can choose whether or not to run an ad by a
third party and, because it can reject these ads based on their content, the station does not have a shield
against liability. Questions below explore these topics.

What happens if one candidate claims that an ad by his opponent makes false claims? Can | stop
running the ad?

No. You are not allowed to censor the ad of a political candidate so, even if you get a compliant from an
opposing candidate, you cannot restrict the message of the first party.

What if the candidate ad contains foul language or disturbing images? Can | reject it, or direct it to
“safe harbor” hours?

No. You cannot censor an ad, and a court case even forbade stations from restricting the times at which a
spot runs. The station can put a disclaimer on the ad warning viewers that the following message is a paid
political ad for which the station had nothing to do with (and such disclaimers probably should then be run
with opponents ads as well, even if they are not objectionable). But unless the ad is legally obscene or
otherwise violates a felony statute, stations must run it. If these issues arise, consult counsel to determine
how best to insulate the station from what might otherwise present a public relations problem for the station.
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Does the “no censorship” provision apply to state and local candidates?

Yes. The statute provides that a broadcaster shall not censor any candidate ad—whether the candidate is
running for local, state, or federal office.

What if | get a complaint about the content of a political ad that is bought by a group other than a
candidate’s campaign committee? Can I refuse the ad based on its contents?

The “no censorship” rules apply only to ads by candidates and their authorized campaign committees.
Thus, the sale by the stations of an ad to a third-party group is purely voluntary. If you get a complaint about
a third-party ad, you can pull that ad. In fact, you do not need to run any third-party ads if you do not want
to.

Can | have liability for running an attack ad from a third-party group?

Yes. Because a station has the right to decide whether or not it will run an ad, it can be held liable for the
content of that ad. If an ad contains an attack on a candidate that the station knows to be false, or the
station is told that the ad is false and the station continues to broadcast the ad and does nothing to
investigate whether the ad is in fact false, liability to the station could arise if the claims are in fact false.

How do | know whether or not a third-party ad is true or not?

The station must do a reasonable review of an ad—especially if the truth of the ad has been challenged. If
you receive a challenge to the truth of a third-party ad, ask the committee or organization that is sponsoring
the ad for information backing up its claims. Review that information for accuracy and reliability, and check
with counsel to assess the sufficiency of the backing material to avoid liability for defamation or other torts.
It is best to stop running the ad while doing this investigation.

Lowest Unit Charges—How Much Money Can You Charge
for Political Spots

The real day-to-day issue for most broadcasters during political season is the issue of rates. With
complicated selling practices that have developed so that broadcasters can accommodate the differing
expectations of demanding clients, the law has not really kept up with the practice. As it has now been 15
years since the FCC issued any significant update or clarification of its rules on political rates, many
common modern selling practices were not contemplated when the rules were adopted.

Nevertheless, broadcasters must deal with the rules as they are. The idea behind the FCC policies is that
the political candidate should get the best possible rate on the station for the same class of time running on
the same day as the candidate’s message. Essentially, the candidate gets all the benefits that the best
advertiser gets, without having to buy the same volume of ads as the best advertiser does, and even though
the political candidate will be gone as an advertiser (as least for several years until he is running again) right
after election day. The rules adopted to insure this treatment for candidates are explained by the questions
set out below.
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How does the FCC define “lowest unit charge”?

During the 45 days before a primary, or the 60 days before a general election, candidates are charged the
lowest rate that any commercial advertiser paid for a spot of the same class which runs during the same
time period as the candidate’s spots.

Do | have to give lowest unit rates to state and local candidates?

Yes. While stations are not obligated to sell time to state and local candidates (reasonable access applies
only to federal candidates), once a station agrees to sell time to these candidates, the time must be sold at
lowest unit rates.

Once a political window opens for one race, are candidates for all political offices entitled to lowest
unit rates?

No. Only the candidates who have an election at the end of the window get lowest unit rates. Thus, during
presidential primaries or caucuses in the early months of a year, Congressional and local candidates
usually are not on the ballot, and thus are not entitled to lowest unit rates. Primaries for these offices are
often held in the summer, at which time presidential candidates would not be entitled to lowest unit rates in
the 45 days before the Congressional or local primary.

Do all federal candidates get lowest unit rates?

Under the Bipartisan Campaign Reform Act (BCRA), in order to qualify for lowest unit rates, a federal
candidate must supply a certification signed by the candidate or his authorized representative. The
certification must state that, if the candidate makes a direct reference to an opponent, then the spot will
provide an enhanced sponsorship identification. For radio, the candidate must, in his own voice, identify
himself and the office that he is seeking and state that he approved the ad. For TV, the candidate must
appear in a full screen view, or in a still picture taking up 80 percent of the screen height, and state his
name and that he has approved the ad (and that identification must be accompanied by a clearly readable
textual statement that the candidate approved the ad and that the ad was paid for by the candidate’s
authorized committee). More information on these requirements is provided in the Sponsorship
Identification section below.

Under other provisions of BCRA, federal candidates must make this new enhanced identification in any
election ad, whether or not such spots refer to an opponent, so most candidate spots that stations receive
should comply with these new identification rules.

Do third-party, non-candidate groups get lowest unit rate in connection with their support of or
attacks against a political candidate?

No. Lowest unit rates only apply to candidate ads. However, there may be isolated situations where political
parties may be entitled to the lowest unit rate. In most cases, political parties are not entitled to that rate.
But, once in a while, parties may purchase time in conjunction with a candidate, using “hard” money (money
subject to campaign contribution limits to a particular candidate). If a party tells you that is the case, and the
candidate confirms that the purchase is an “authorized expenditure” on his behalf (and that is
acknowledged in the spot), then the party may be entitled to lowest unit rates.
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Does each station have one lowest unit rate?

No. Virtually every station has many lowest unit rates depending on the number of “classes” of time sold by
the station. Each class has its own lowest unit rate.

What is a class of time?

A “class” is a type of spot that has unique rights and characteristics. For instance, spots that run in different
dayparts which have different rates are of a different class, e.g. morning drive is a different class from mid-
day, which is different from afternoon drive. Each of those classes would have its own lowest unit rate.

Even within a given daypart, a station may have spots of many different “classes.’ Basically, a spot is of a
different class if it has different rights. Thus, in any daypart, there may be multiple classes of time, each with
its own lowest unit rate. For instance, a preemptible spot would be of a different class than a fixed position
spot—each with a different lowest unit rate even if they both run during the same daypart. Different rotations
can also be different classes with their own lowest unit rate, e.g. a spot which could run anytime between 6
a.m. and midnight could be a different class from one that can run between 6 a.m. and 6 p.m. If the stations
sells these rotations, and sells them with differing rates, rights of preemption, or make good privileges, then
they would be of a different class and each would have a different lowest unit rate. A candidate can buy
spots of any of those classes at the lowest unit rate for that class, and he gets the same rights that
commercial advertisers who buy that spot get (e.g. if the candidate buys spots in a 6 a.m. to midnight
rotation, his spots are treated just like those of a commercial advertiser who buys those spots—and they
can run anywhere between those hours).

What commercial spots do you look at in determining the lowest unit rate for a given class of time?

You look at the spots of that class running at the same time as the candidate’s spots. You need not look
any further than those spots running (or being offered on a rate card) during the 45 days before a primary or
the 60 days before a general election. But even within the 45 and 60 day periods, the rates can change. If,
for instance, a long term package sets your lowest unit rate for a particular class of time, and the last spot
from that package is run midway through the political window, after the last spot from the package runs, the
rates for that class of time can go up for the rest of the political window. Similarly, if spots are sold on a
demand basis, the lowest unit rate can change on an almost daily basis. If there are “fire sales” of spots
during particular periods within a window, the lowest unit charge for the fire sale does not set the rates for
periods outside of the fire sale period.

Do candidates have to buy in volume to get volume discounts?

No. Candidates get the benefit of all volume discounts, even if they do not buy in volume. For instance, if
spots are $10 each, or 12 for $100, the candidate can buy one spot for $8.33 (100 divided by 12) even
though a commercial advertiser would have to spend $100 to get the volume discount.

How do bonus or no charge spots affect lowest unit rates?

Bonus spots of the same class are treated just like frequency discounts discussed above. If a commercial
advertiser gets two bonus spots for every 10 spots he buys, the Commission considers it as if the advertiser
bought 12 spots. Thus, as in the example above, the candidate can buy one spot at one-twelfth of the price
paid by the commercial advertiser—getting advantage of the frequency discount without having to buy with
the same frequency.
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If the bonus spots are of a different class, for lowest unit rate purposes, they are treated as a package
plan—as described below.

Does a candidate need to buy a package to take advantage of package rates?

No. In its revisions of the political rules in the early 1990s, the FCC concluded that forcing candidates to buy
a package in order to take advantage of package rates was too confusing, and forcing candidates to buy a
package forced them to buy spots that they did not want. So the FCC said that broadcasters needed to
break packages down by the class of spots within those packages so that candidates get full advantage of
the discounts such packages offer, but they only have to buy the spots of the classes that they want.

The FCC requires that stations do the work for the candidate by taking the package price and breaking it
down by allocating the price to the various classes of time within the package. Once this allocation of the
package price has been made, the prices allocated to the various classes of spots within the package are
compared to other spots of the same class sold in other contracts to see if the spots from the package
affect any of the station’s lowest unit rates. The broadcaster first allocates a portion of that package price to
each spot within the package, so that each spot is assigned part of the package price, and the total
assigned value adds up to the price the advertiser paid for the package. After making such an allocation,
the broadcaster then compares the rates assigned to the spots of each class in the package to other spots
of the same class sold in other contracts to the same or other advertisers to see if the spots from the
package have any impact on the lowest unit rate for the classes of time included in the package.

For instance, if you sell a commercial advertiser a package that contains 10 drive time spots and 10
overnight spots for $100, you must allocate the $100 purchase price among the two classes of spots in the
package—drive time and overnight. If you allocate $95 of the package price to the morning drive spots, then
the unit rate from this package is $9.50 for the morning drive spots. Compare this price for a drive time spot
with other drive time spots you have sold in other contracts to determine if this package affects the lowest
unit rate for drive time spots on your station. In this example, the remaining $5 would be allocated to the
overnight spots, meaning that their per unit rate is 50 cents each, which you would then compare to other
overnight spot sales to determine if the package had an effect on the lowest unit rate for the overnight class
of time.

When do | make the allocation of the package price and who do | need to notify?

The Commission has said that you need to make this allocation at the time you write up the package. Thus,
if you are writing up packages today that may run in the primary or election windows, you should be
allocating the purchase price of those packages now!

The allocation should be in writing, and kept in the station’s internal files. The allocation need not be shown
to candidates, nor put into the public file. It may be different than the allocation shown to commercial
advertisers (e.g. in the example above, if the overnight spots were shown as no charge or bonus spots, you
can still allocate part of the package purchase price to those spots in your internal allocation). The written
allocation will ordinarily be seen only if the FCC requests it, either in some sort of audit or in response to a
complaint.

Do I need to break out the price of spots in a package if the package contains multiple stations?

No. The only exception to the requirement for allocation of the value of spots within a package recognized
by the FCC is for packages that contain buys on multiple stations. Multi-station packages do not need to be
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broken down by individual classes of spots contained in those packages. Instead, the candidate can only be
forced to buy the lowest unit of the multi-station package to qualify for the package rate. For example, if you
sell a package where a commercial advertiser gets10 spots on the morning show on each of your three
radio stations for $300, a candidate can buy one spot on each station for $30. The package would not have
any impact on the lowest unit rate for any of the individual stations. Note, however, that a candidate should
be able to buy spots on each station separately through other rates (i.e. all of the spots on a station cannot
be sold exclusively as part of a multi-station combination rate), as each station has its own political
obligations.

Do network spots affect a station’s lowest unit rate?

No. As discussed above, the sale of time on multiple stations does not affect the lowest unit rate on a single
station. So the sale of time by a network does not affect the lowest unit rate on a single station in that
network. The network itself, however, may have lowest unit rate obligations.

How do spot sales through an on-line service that sells remnant inventory affect lowest unit rates?

This is one of the unanswered questions now facing broadcasters. At the time of the writing of this guide,
the FCC was considering that question, but has not released any official guidance. As set forth above, if the
on-line service sells packages of stations, it probably will not affect a single station’s rates. But if an
advertiser can use the on-line service to buy spots on a particular station, it may have an impact. Watch for
further developments on this matter.

Can a station allocate the price of a contract that runs over a long period of time, or does each spot
in that contract have the same value?

Informal statements by the FCC have indicated that a long-term package can also be allocated over time to
reflect the different values of spots in the package over the course of time. This allocation can be beneficial
to a station—as it allows for the allocation of the purchase price for spots, even of the same class, if the
spots are to be run over an extended period of time, so as to take into account their true value. For
instance, if you sell a major advertiser a year long contract for spots at the price of $12,000, that price does
not need to be allocated $1000 a month. Instead, you can make a reasonable allocation of the $12,000
purchase price over the term of the contract to reflect the actual value of the spots (e.g. you could allocate
$500 to January when demand and rates are low, but $2000 to December when the opposite is true), as
long as the allocations add up to the total package price. Also, remember that the allocation is supposed to
be made at the time the contract is initially written, and should be reasonably based on selling values during
the course of the contract (you cannot allocate it just so as to place a high allocation on the election window
periods). Again, make the allocation in a written, internal document which does not need to be provided to
advertisers, the public file, or political candidates, but is instead used internally to determine the impact of
spots included in the package on the lowest unit rate for spots of the same class.

How do | treat per-inquiry spots for lowest unit rate purposes?

Per-inquiry spots have no effect on a station’s lowest unit rates. This type of spot does not need to be
offered to political candidates.
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My station sells multiple levels of preemptible time. How do | deal with these for lowest unit rate
purposes?

If each level of preemptibility has differing rights, e.g. one can be preempted with notice, while another does
not require notice, or one must be made good within seven days, while another has no make-good rights,
each of those levels would be a separate class with its own lowest unit rates.

However, stations must be sure that varying levels of preemptibility are strictly observed. In a case where
you have three levels of preemptibility, with Class A the least preemptible and Class C the most, Class A
must always preempt Class B, and Class B must always preempt Class C. If instead of strictly observing
these levels, the station just uses the levels as selling guides, and the advertiser who gets on the air is
determined simply by who pays the most money regardless of the Class, then the FCC considers the
station to have a single class of preemptible time. For instance, if you sell a Class A spot for $50 in a long
term contact, and a Class B spot for $60, and you clear the Class B spot even though it supposedly has a
lower level of protection, then the FCC would consider you to have a single class of preemptible time. In
that case, a candidate can buy at the highest rate to insure carriage, and you must give him a rebate for the
difference between the price at which he bought and the cheapest spot that clears in the same time period.

The Commission has also made clear that a station must disclose to candidates the likelihood of
preemption for each class so that a candidate can make a reasoned decision as to the level at which the
candidate wants to buy. By disclosing the likelihood of preemption, the candidate can make a buying
decision by assessing the risk of preemption the candidate is willing to accept in return for receiving a lower
price. For instance, if you disclose to a candidate that 90 percent of Class B spots will run—they may be
willing to take their chances on buying at a Class B level. Conversely, if you disclose that 90 percent of
spots at that level will be preempted, then they almost certainly will not buy at that level.

Can we avoid all the issues with preemptible time by offering a special, candidate-only class of
time?

A station can offer a special candidate-only class of time, at a discount off of the lowest unit rate for fixed
position time, to try to avoid the many issues that come up with trying to explain and sell preemptible time to
candidates. The Commission has said that such a candidate-only class should be priced at the “effective
selling level” of the station. By that, the Commission means that these fixed position spots should be priced
at a rate comparable to a class of preemptible spots that bears a real risk of preemption. However, even by
offering such a special candidate only-rate, the station cannot stop the candidate from buying at
preemptible time if they elect to do so.

How do | treat agency commissions?

A. Lowest unit rates are based on “net” to the station. Thus, if your lowest unit rate for a class of time is
$100, and you sell a spot at that price to a candidate using an agency, and give the agency a 15 percent
commission from that $100 price, you have effectively dropped your lowest unit rate to $85—and a
candidate buying direct would pay only $85. To avoid this trap, recognize that your lowest unit is set by
what the station receives. If lowest unit rates are not commissionable, you can avoid the issue entirely. Note
that a station rep firm is considered to be a station employee—so any amounts paid to the rep firm are part
of the “net.”
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Do bonus spots given to charities or government agencies affect lowest unit rates?

In the past, the FCC had said that bonus spots given to nonprofit organizations or government agencies do
not need to be considered in lowest unit rate computations. In recent informal statements (which are not
binding on the FCC but are indicative of their probable outcome of any case), FCC officials have expanded
that holding to state that all spots sold to charities and governmental agencies can be excluded from lowest
unit rate computations. The reasoning given is that candidates are supposed to get the same rates as
“commercial” advertisers, and charities and government agencies are not commercial entities. However,
spots promoting a charity or public interest cause, but sold to and sponsored by a commercial advertiser
(e.g. a spot telling people not to drink and drive, sponsored by a beer company), do get factored into your
lowest unit rate calculations.

Do I need to give credit to a candidate?

The FCC has said that a station can apply its normal credit policies to political candidates. Thus, if a station
does not extend credit to organizations that have a temporary existence and that will effectively cease
operations after a specific event (i.e. the election), stations do not need to extend credit to candidates. State
and local candidates can be required to pay for their spots before the spots will be scheduled. Federal
candidates, however, cannot be made to pay more than seven days in advance of the running of their
schedule.

Sponsorship Identification and BCRA Requirements

Each spot dealing with an election or with other political issues must contain a sponsorship identification
tag, letting listeners know who is trying to convince them to act in a particular manner. This same rule
applies to all advertising run on a station although, for most products, the Commission assumes that the
audience can figure out the sponsor of the ad from the product being advertised. But even in the case of a
non-political ad, if it is not clear who is the real sponsor of an ad, there must be a sponsorship tag (e.g. a
station was fined for advertising several stores in a town, without disclosing that it was the chamber of
commerce that paid for the ad).

In the political world, the rules are tighter, requiring that the true sponsor be named, and information about
that sponsor retained in the station’s public file (see the discussion in the following section). For federal
candidates, and federal issues, the rules are more stringent based on the changes made by BCRA. Some
of the issues that arise in these areas are discussed below.

What does the FCC require be in a Sponsorship Identification?

All political spots must have a sponsorship identification referencing who paid for the spot. This is true
whether it is a candidate spot or a third-party spot dealing with candidates or other political issues. The spot
should contain the words “paid for” or “sponsored by” the true sponsor of the ad. The station may have
liability for not having this language in the spot.

If an ad does not contain the Sponsorship identification, what do 1 do?

If a spot does not have the required “paid for” or “sponsored by” language, the station can edit the spot and
include the tag. This is an exception to the "no censorship” rules discussed in a previous section of this
guide.
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What is the "I'm X and | approved this message" all about?

Under BCRA, an ad by a federal candidate must not only contain the "paid for" or "sponsored by" language,
but there must also be a statement of approval by the candidate. If the proper BCRA language is not
included, and the spot mentions the opposing candidate, the candidate forfeits his right to lowest unit rates
(though it is still an open question as to whether a station may voluntarily give the candidate that rate).

Under FEC rules, a federal candidate’s spots must contain similar disclosures whether or not the spot
mentions an opposing candidate. So most spots should contain the appropriate language when they arrive
at the station. The failure to have that language is not the station’s responsibility (the candidate is the one
who will get fined if it is missing), so a station cannot refuse an ad that does not containing the language,
nor can the station on its own edit the spot to put the language in. However, if the spot does not contain the
language, and the spot mentions an opponent, the station is not required to charge lowest unit rates.

The exact language of the BCRA tag differs slightly for radio and television, and the FEC and the FCC also
have slightly different requirements. However, the requirements are essentially as follows:

For television:
e Averbal statement by the candidate that he or she approved the ad (required by FEC for the
candidate, but not by FCC); and

e Either:
o A full-screen view of the candidate, or
0 Animage of the candidate (80% of screen height); and, in either case,

o A clearly readable written statement of the approval and the name of the sponsoring committee (4
of height, 4 seconds, sufficient color contrast to be readable).

For radio:
e An audio statement by the candidate in which the candidate identifies himself, identifies the office
for which he is running, and states that he approves of the broadcast.

e The Ad must also state that the candidate’s committee has paid for the spot.
Note that in the radio ad, the candidate must state the office for which he or she is running. That does not
need to be part of the audio for the television ad.
Do these enhanced identification requirements apply to state and local candidates?

Not under BCRA, which applies only to federal candidates. But check state laws, as a humber of states are
adopting election reform measures that require similar disclosures for state candidates. Some states also
require additional disclosures—most often the name of the treasurer of a campaign committee. Check your
local laws for requirements that might apply to your elections.

What needs to be disclosed for issue ads?

As with political ads, for FCC purposes, you must have the "paid for" or "sponsored by" tag identifying the
actual buyer of the advertising spots.
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What if someone questions the identity of the sponsor named in the sponsorship identification tag?

From time to time, especially in connection with ads addressing ballot issues or attacking a candidate for
office, questions are raised as to the true sponsor of an ad. Groups that oppose the message conveyed in
the ad often allege that the identified sponsor is a front for another group who, often for political reasons or
because it might detract from the message being conveyed, wants to remain hidden. If such questions are
raised, the Commission has, in one case, suggested that stations have a duty to investigate the true
sponsor. If the named group is not paying for the spots, or if the named group seems to have no
independent existence (if it is staffed completely by employees of another entity, run from the offices of that
entity or entirely financed by that entity), the station may have an obligation to identify the other entity
sponsor for the advertising. Check with counsel should such issues arise.

Public File and Disclosure Statements

Many stations have public inspection files that are seldom, if ever, reviewed. Yet, in a hot political race, the
files may become very popular as the public file is supposed to be the place where candidates and the
public can come to determine what other candidates are buying on your station, and about “uses” by
candidates outside of exempt programs. Thus, the political file is very important.

The FCC has expressed concern about the lack of knowledge of political candidates about station
advertising sales processes, and the potential that candidates, through lack of understanding of the
process, may end up purchasing schedules that they do not need. Thus, stations are supposed to provide a
disclosure to candidates before they buy time, setting out all of the information candidates need to know to
make an informed buying decision. Details of the information to be provided by the public file and the
disclosure statement are provided below.

What information about candidate ad purchases do | need to place in my public file?

The political section of the public file should contain the following information:

o Whether a request to purchase time was accepted or rejected.

o |f the request was accepted, the rate charged to the candidate.

e The date and time the spots are to be aired.

e The class or classes of time (daypart or program) purchased.

e Inthe case of a candidate request, the name of the candidate, authorized committee, and treasurer
of the committee.

o After the spots have run, the specific times at which the spots were aired.

o |f there were unpaid “uses” by a political candidate outside of an exempt program, information
about the time, date and length of time the candidate appeared on the station.

When does information need to be placed in the public file?

As the public file is the source of all information for candidates, the information should be placed in the file
as quickly as possible—as soon as orders are placed or a “use” is made of the station, so that opposing
candidates have access to up-to-the-minute information. The Commission has recognized that the specific
times at which spots ran can be placed in the file at a somewhat more relaxed pace, whenever your traffic
system normally generates information for affidavits of performance, as that information is not really
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necessary given that information about the class of the spot and the date and time at which the spots are to
run is already in the file. However, if specifically requested, information about exact times at which a spot
ran should be provided as quickly as possible.

Do I need to provide information about a candidate’s uses of the station to his opponent over the
phone?

No. Candidates can be directed to the public file for that information. However, if you do provide information
over the phone about one candidate’s buys to his opponent, you need to provide that same type of
information over the phone to all candidates in the same race. You need to treat all candidates for the same
office in the same way.

Do I need to put any information in the public file about third-party political buys?

For groups buying time about state and local issues (e.g. bond issues, zoning matters, legislative actions in
the state legislature), the FCC requires that you place in the public file information about the group who
purchased the time. Essentially, you must provide the name of the group, as well the names of its executive
officers or directors.

For third-party groups buying time in connection with a federal election (e.g. attacking or supporting a
candidate) or dealing with a federal issue (i.e. one that will be decided by Congress, a federal agency, or
the president), in addition to providing all the information that you would provide for any state and local
issue, you essentially need to provide all the information that you would provide about a candidate’s buy.
That would include:

e Whether a request to purchase time was accepted or rejected.

o |If the request was accepted, the rate charged to the third-party group.

e The date and time the spots are to be aired.

e The class or classes of time (daypart or program) purchased.

o Name of candidate to which the spot refers, the office sought, or the issue to which the spot refers.
o After the spots have run, the specific times at which the spots were aired.

What information do | need to disclose to candidates about my sales practices?

Stations must disclose to candidates the information necessary for the candidate to make an informed
decision about what to buy on a station. This would include:

e The classes of spots and the dayparts sold by the station.

e The principal rotations sold by the station (not every rotation needs to be listed, if the most
frequently used ones are disclosed and it is made clear that information about additional rotations
can be provided on request).

e How the time is sold (e.g. preemptible or non-preemptible, using some sort of grid or on-demand
system, etc).

e To the extent that a station offers preemptible classes of time, the likelihood of preemption for each
class.

e Specific selling practices that may affect buying decisions—including make-good rights, notice
provisions before preemption, and other discounts or practices that may apply and affect the
decision to buy time.
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How do | make disclosures about information that may change?

As set out in the discussion of rates above, rates may change during the course of the political window.
Other factors involving the decision to buy, including the likelihood of preemption, may also change. Thus, a
station needs to do its best to estimate the rates and likelihood of preemption in the written materials. The
disclosure should note that in fact estimates are estimates as of the date of disclosure. As estimates
change, information about the change should be provided to the candidates and their representatives.

Does the disclosure need to be in writing?

The rules do not require that the disclosure be in writing. However, the disclosure is supposed to be made
each time that a station offers time to a candidate, and it needs to be made equally to all candidates. And it
should be made by all station employees or agents including station rep firms. Thus, to insure uniform
disclosure, it should be made in writing.

Conclusion Questions and Resources

While we have provided lots of questions, and almost as many answers, the political broadcasting rules are
murky enough that any station will no doubt have new issues arise throughout the political season.
Broadcasters should rely on this or other political broadcasting guides as just that—a guide to help you spot
these issues. But know when to ask for more help from counsel or the FCC as you face complicated or
novel issues.

Also, stations should be sure that someone reliable and trusted is responsible for the supervision of all
political broadcasting activities. Because these rules can be complex, you do not want inexperienced sales
representatives providing uninformed or contradictory information to candidates or their agencies. Not
treating all candidates alike is the most certain way to get a station into trouble.

And, as with any area of FCC regulation, watch for new developments. Not only will the Commission
possibly be deciding the issue of how sales by on-line companies affect lowest unit rates, but throughout
the election season, other issues may arise of concern to broadcasters. Keep an eye on the trade press or
check out our Blog at www.broadcastlawblog.com for the latest developments.

This guide is a publication of the Broadcast Group of Davis Wright Tremaine LLP. Our purpose in publishing this guide is to inform our
clients and friends of developments in the broadcasting industry. It is not intended, nor should it be used, as a substitute for specific
legal advice as legal counsel may be given only in response to inquiries regarding particular situations. Attorney Advertising. Prior results
do not guarantee a similar outcome.
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