
 

DWT 21376935v2 0050033-004414 
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DO: DON’T: WHY IT MATTERS: 

Document your key contractual 
relationships (with investors, 
lenders, employees and 
everyone else that matters)  

Do deals of any importance on 
a “handshake” 

Undocumented relationships present substantial business and legal risks 
for obvious reasons. Take the time to get your relationships straight and 
on paper. Keep all business records – both hard copy and electronic -- 
organized and in an easily accessible location.  

Give proper consideration to 
issues that may arise when 
bringing on outside investors  

Take on investors carelessly “Wrong” investors come in many forms. Some are a bad fit for business 
reasons (unreasonable expectations, too demanding, etc.); others present 
legal risk (unaccredited investors, personal history issues). Before taking 
money from any investor, assure yourself that the source of the capital is 
a good financial and philosophical “fit” for you and your business.  

Protect your intellectual 
property 

 Whether trademarks, trade secrets, copyrights or patents, intellectual 
property is often one of a restaurateur’s most valuable assets and the 
failure to take steps to adequately protect it can create serious business 
and legal consequences. Clearing and protecting all essential trademarks 
is a must for growth-minded companies. In addition, protect all trade 
secrets and other intellectual property through appropriate agreements 
with employees and service providers. 
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DO: DON’T: WHY IT MATTERS: 

Make sure your leases provide 
for the flexibility to take on 
investors or sell the company 

Sign a lease without reviewing 
the assignment provisions 

Any landlord-friendly lease form will require prior written landlord 
consent to sell a certain level of equity in the tenant entity, to sell a 
substantial portion of the assets of the tenant entity, or to assign to 
another party (even a related party). Most landlords will agree to a 
number of important exceptions to these general provisions in the lease 
negotiation process, but will often hold a company “hostage” if it fails to 
negotiate these exceptions up front.  

Negotiate guarantees on leases Assume that guarantees are 
non-negotiable or “boilerplate.”

A personal guaranty on a failed location can potentially send one into 
bankruptcy, and a corporate guaranty can potentially drag down a 
growing chain. Many incorrectly assume that lease guarantees are non-
negotiable or simply fail to negotiate.  While many landlords resist 
negotiation, most will at least agree to some important compromises that 
can be critical to personal/business financial health.   

Structure your company to 
provide for growth 

Prevent your growth through 
poor strategic planning 

“Growth blocks” can come in a variety of forms, including poorly 
drafted or undocumented deals. They also come from structures that 
grant important approval rights to third parties or include business terms 
that make taking on outside capital unreasonably challenging. If there are 
minority investors in individual units, make sure that the documents 
permit you to “drag them along” and/or buy them out in a transaction. 
The right to roll investors into a corporate structure is essential 
(especially if the company is a LLC or comprised of multiple LLCs). 

Understand the difference 
between a “growth” and “cash 
flow” model 

 In a “growth” structure, cash available for distribution is typically kept in 
the company and applied to the development of additional restaurants. In 
a “cash flow” structure, distribution of available cash is a primary 
objective. If the goal is to scale a concept, a cash flow structure will 
work against that objective. A “cash flow” model is usually used for 
single unit restaurants. 
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DO: DON’T: WHY IT MATTERS: 

Know that when it comes to 
structure, cleaner is better 

Think that a complex structure 
at growth stage will serve you 
better (or make you look 
smarter) 

Growth stage restaurateurs often commit to complicated and sometimes 
messy structures that can make effectuating growth plans challenging. 
Common examples are multiple entities with varying levels of ownership 
and multi-class structures with complex distribution schemes. These are 
often not necessary to protect the business or to attract investor capital, 
and can be avoided through proper planning. A clean structure makes 
taking on subsequent equity or debt financing more efficient. 

Understand that the “best” 
valuation is often not the best 
value when it comes to taking 
on financial partners  

 Entrepreneurs in growth mode often perceive investor-suitors as all the 
same, and fail to recognize the potential value investors with significant 
experience can bring by helping to successfully cultivate and grow 
restaurant companies.  

Comply with employment and 
other laws 

 Regardless of whether claims are covered by insurance, legal disputes 
waste valuable time, and when claims are uncovered (such as wage and 
hour issues) the cost to resolve the dispute can be substantial – and 
sometimes “fatal.” Have an employee handbook, have it updated 
regularly, and consider management/risk management training.  

Take the time to understand 
franchising, licensing, and 
alternative growth structures 

Franchise before you know 
what you’re getting into 

Nearly every successful growth brand is bombarded with opportunities to 
franchise. Franchising is dramatically different than owning and 
operating corporate units and comes with significant responsibilities, not 
to mention critical legal obligations in most circumstances. Brands that 
franchisee too early and/or to the “wrong” franchisees can find 
themselves in a disastrous situation. There are a number of alternative 
growth structures or “exempt” transactions that are often more beneficial 
for emerging brands to consider than traditional franchising. 
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DO: DON’T: WHY IT MATTERS: 

Maintain Control/Preserve 
Equity 

 Do not put yourself in a position where you would lose management 
control of your company other than through a complete meltdown of 
your business – and afford yourself sufficient cure periods for any 
defaults. Preserve as much equity as you can, especially in the early 
rounds of financing where businesses tend to give it up. If you have 
given up too much already, consider buying back interests from existing 
investors if the market is ripe for your brand.  

 Put yourself in the position of 
being desperate 

A company that is desperate for capital is in a severe position of 
vulnerability. Don’t put yourself in a position of having to take on an 
investor. You should always strive to be in a position to say “no” and to 
get the terms you want. 

Consider having your 
financials audited 

 The absence of audited financials can prevent or delay investments. 

Allow breathing room if you 
have covenants 

 Playing it too close to the line can spell disaster. Afford ample room to 
account for fluctuating business cycles. 

 Operate without a budget Restaurants with budgets are typically substantially more profitable than 
restaurants without budgets. 

 Operate without a marketing 
plan 

Restaurants with a cohesive marketing plan typically operate at 
significantly higher profit levels than those without a marketing plan. 

Forecast - constantly  Forecasting for labor and purchasing results in a substantially higher 
profit margin – this is non-negotiable for many investors.  

 Apply a “one size fits all” 
approach to geographic 
expansion 

Different markets in the US and especially internationally have different 
tastes and preferences, and success in one market will not necessarily 
translate to success in another. Careful consideration should be given to 
eating habits, competition, and population densities. 
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DO: DON’T: WHY IT MATTERS: 

 Grow too fast or in haste Expansion without proper infrastructure/capital can spell early demise 
for a business. Pursue opportunities selectively and prudently, even in 
the face of robust demand and opportunity.  

Take the time to create a smart 
real estate strategy 

Over-commit to unrealistic 
store-opening benchmarks 

Enthusiasm for growth often results in hasty location selection which 
often translates to non-performing or under-performing units. 

Focus a strong governance in 
the early stage with investors 

Get wrapped around the axle 
on protective provisions with 
investors at the early stage 

Strong governance is the key to building a successful company 
(including directors and advisory members), and is more important than 
debating what items an investor may or may not weigh in on or veto at 
the early stage. As the business grows, the dynamics of the business 
relationship will necessarily change, and burning excessive time on 
controls can be counterproductive. 

 


