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By Michael J. Gelardi 

Cannabis has long been one of Oregon’s most valuable crops. The estimated annual value of Oregon 

cannabis approaches $1 billion, which is more than traditional Oregon crops such as cattle ($833 million), 

nursery crops ($515 million), and blueberries ($83 million). Unlike these other crops, however, the cannabis 

industry has been largely underground, operating outside of traditional business channels, and regulatory 

systems.  

With the passage of Measure 91 in 2014 and the enactment of HB 3400 in July 2015, cannabis farming is now 

a legitimate and highly regulated form of agriculture in Oregon. This sea change brings opportunities and 

challenges for cannabis growers, their neighbors, and the larger agricultural community. This article explores 

some of the major issues surrounding the cultivation and processing of cannabis under Oregon’s new rules. 

Land use 

Farmland preservation is one of the chief objectives of Oregon’s land use system, and the rules governing use 

of farmland are highly complex. The land use rules in HB 3400 reflect this complexity, as well as the state’s 

political geography. 

One of the key political compromises in HB 3400 is the so-called “local option.” This option gives local 

governments in counties where at least 55 percent of voters opposed Measure 91 180 days to prohibit all 

commercial cultivation, processing and/or retail of cannabis. Local governments in counties where more than 

45 percent of voters supported Measure 91 may refer a ballot measure to the local electorate to do the same.  

Local governments that do not exercise the local option will still play an important role in determining the nature 

and scale of cannabis production in Oregon through zoning rules and land use permitting.  

Cultivation of traditional crops and related farming practices are generally allowed outright throughout rural 

Oregon as “farm use.” HB 3400 makes cannabis cultivation a farm use in the Exclusive Farm Use (“EFU”) 

zone, but allows local governments to choose whether to treat cannabis cultivation as farm use in other farm 

and forest zones. The legislation is silent about growing cannabis in rural residential zones. 

In addition, HB 3400 allows local governments to adopt “reasonable regulations” on the growing and 

processing of cannabis. And the Oregon Liquor Control Commission (“OLCC”) may not issue a cannabis 

production or processing license without a Land Use Compatibility Statement from the relevant local 

government.  

Finally, HB 3400 does not allow local governments to permit cannabis businesses as “farm stands” or 

“commercial activities in conjunction with farm use.” This will make it difficult for cannabis growers to operate 

agritourism-type businesses on rural lands in Oregon.  

Right to farm 

On lands zoned for cannabis cultivation and licensed by the OLCC, HB 3400 protects cannabis growers from 

nuisance and trespass claims by neighbors under Oregon’s Right to Farm law. Right to Farm, however, does 

not protect farmers when their agricultural practices cause damage to others’ commercial crops. Therefore, 

cannabis growers, like all farmers, should work to build good relationships with their agricultural neighbors 

and avoid farming conflicts. 

The Right to Farm issue has been a point of contention within the cannabis industry because of the potential 

for cross-pollination between industrial hemp and marijuana. At the end of the 2015 legislative session, the 

RELATED PEOPLE 

Jeffrey B. Coopersmith 

Michael J. Gelardi 

Jeff Giametta 

Plain Jane: Cannabis Officially Joins Oregon’s Agricultural Community 
 



©1996-2015 Davis Wright Tremaine LLP. ALL RIGHTS RESERVED. Attorney Advertising. Prior results do not guarantee a similar outcome. 

Oregon Senate rejected HB 2668, which would have required the Oregon Department of Agriculture (“ODA”) to 

rescind certain previously-issued hemp licenses and refrain from issuing additional hemp licenses until ODA 

imposed rules establishing buffers between the two crops. ODA will now have greater discretion to shape 

policy regarding hemp cultivation.  

Water 

In Oregon, as in other western states, water is owned by the state and those who wish to use water must 

generally apply for the right to do so on a first come, first served basis. A single mature cannabis plant can 

consume several gallons of water per day, depending on plant size and growing conditions.  

The illegal diversion of water for cannabis cultivation has become a serious agricultural and environmental 

issue along the West Coast in recent years. The legalization of cannabis in Oregon and Washington therefore 

represents an opportunity to end this practice and promote responsible water use in the cannabis industry. 

In both Oregon and Washington, all irrigation for commercial agriculture requires a water right. Water rights are 

therefore an important real estate consideration for cannabis farmers. The cannabis industry will need to work 

with other water users to ensure adequate water supplies, particularly in this time of drought. HB 3400 

establishes a Task Force on Cannabis Environmental Best Practices to study the use of electricity and water by 

the cannabis industry.  

Pesticide use and organic certification 

Chemical use by cannabis growers can also create environmental impacts, as well as product safety and 

quality control issues. A number of medical marijuana samples recently tested by the Oregonian Media Group 

failed pesticide screens, raising questions about cannabis farming practices and product safety. HB 3400 

requires OLCC to adopt rules for pesticide testing, but does not impose substantive restrictions on pesticide 

use. 

Federal law provides no guidance to cannabis producers or consumers in this regard. The U.S. Environmental 

Protection Agency is responsible for pesticide regulation, but because cannabis remains illegal under federal 

law, pesticides are not regulated for use on cannabis. 

Similarly, although there is likely a very strong market for organic and sustainable cannabis, the U.S. 

Department of Agriculture cannot provide organic certification to cannabis producers. The cannabis industry 

therefore would benefit from a robust private certification system, similar to those that exist for other crops. 

Various third party certification systems are being developed in states where cannabis is legal for recreational 

and/or medical use. 

Conclusion 

The legalization of cannabis in the Pacific Northwest represents an important opportunity for the region’s 

agricultural economy. The cannabis industry and other stakeholders, however, now face complex business 

and regulatory challenges. Cannabis farmers must learn to work successfully with regulators, neighbors and 

the greater agricultural community to develop a responsible, professional and successful cannabis industry. 

Michael Gelardi practices agricultural and natural resources law in Oregon and Washington.   
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This article is a publication of Davis Wright Tremaine LLP. Our purpose in publishing this article is to 
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