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TECHNOLOGY SHAPES 21ST
CENTURY NEWSGATHERING:
Reflections from the Last
Millennium and Its Last Month

BY BRUCE E. H. JOHNSON

Will the Internet change the gathering of news,
and how?  How will American institutions,
including legal rules governing the media, be
transformed by an interconnected world?  As
1999 has clicked over into 2000, several recent
events offer hints of profound change and
remarkable continuity, suggesting ways that
the 21st century media will be affected by new
technologies.

This is not a new process. Technology shapes
our lives in strange and unexpected ways,
bringing changes that can overwhelm existing
civic and political institutions. In past centuries,
transforming the forms of communication and
news led to the transformation or destruction
of competing social systems.

Highlights of the last millennium in the United
States—and in particular the last month of
1999—may offer some useful guidance about
past technologies, how they changed the
newsgathering process and the law, and where
new media may be headed.

Printing
Printing and democracy were a combustible
mixture. The American Revolution, for example,
was the direct product of the invention of
printing—ignited when 18th century chat-
room participants and letter-writers suddenly
decided to share their opinions with the public.
The new technology appropriated the old: the
letter, the dominant form of communication,
was transformed into a newsgathering and
opinion-shaping tool.1

From 1763 to 1775, the number of newspapers
in the Colonies doubled. These newspapers
were said to be infected by a “nearly epidemic
degree of seditious libel” with “press criticism of
government policies and politicians” raging
“contemptuously and scorchingly.”2 When riots
broke out in Boston in 1765, the Royal

CYBERSQUATTING OR 
CYBERSPEECH?
First Amendment Issues in the
New Anticybersquatting Act

BY MARSHALL J. NELSON

On November 29, 1999, the Anticybersquatting
Consumer Protection Act1 was signed into law,
amending Section 43 the federal Trademark
Act, 15 U.S.C. § 1125, to create a new cause of
action for trademark owners against registra-
tion of their trademarks as Internet domain
names by others. Almost immediately, the NFL,
NBA, NHL, and Major League Baseball
announced that they were filing suit against
the holders of such domain names as
nfltoday.com, rangers1.com, goredwings1.net
and yankees1.com, warning that “this will be 
the first of many lawsuits.”

The Anticybersquatting Act has been touted as
a powerful new tool against pirates who traffic
in domain names built on others’ trademarks,
either holding them for extortionate resale, or
using them to divert Internet traffic from the
legitimate owner. Prior attempts to attack the
problem in trademark infringement and dilu-
tion suits, although often successful, also ran
into conceptual problems under traditional
trademark analysis: Was the mere holding of 
a domain name a “use in commerce”?  Did the
momentary link to the wrong website rise to
the “likelihood of confusion” necessary to prove
infringement?  Did domain name use of a
trademark really dilute the distinctive quality 
of a “famous mark,” and was the mark really
famous?  The Act addressed these problems by
creating a separate cause of action where the
domain name holder simply “has a bad faith
intent to profit from [use of another’s] mark.”2

The concept of bad faith was not in the original
Anticybersquatting Bill, S. 1255. It, and the list
of factors for determining bad faith, were
added in part in response to another theme
that was emerging from domain name cases in
the courts—the fact that use of a trademark in
a domain name might have a communicative
function and might constitute a form of pro-
tected speech. In the words of Senator Hatch,
addressing the substitute bill S. 1461:“the bill
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Gove rn o r, Thomas Be rn a rd, blamed the Bo s to n
Ga ze t te, and accused the news p a per of “ra i s i n g
t h at flame in Am e ri ca which has given so much
t ro u b l e.” Two years late r, Lo rd Gre nville tried to
persuade Pa rl i a m e nt to ce n s u re “ce rtain pape r s,
published at Bo s to n ,” as “l i belous and tre a s o n-
a b l e,” but was talked out of the effo rt, be ca u s e
“it was be l ow the dignity of Pa rl i a m e nt to pay
a ny re g a rd to angry news p a per wri te r s.”3

By 1774 and 1775, royal authori ty had co l l a p s e d
in the Colonies and “new authori t i e s — co m m i t-
tees and co n g re s s e s — began putting tog e t h e r
new popular stru ct u res of authori ty from the
bo t tom up.”4 Legally spe a ki n g, these we re
i n fo rmal assoc i at i o n s ; po l i t i cally spe a ki n g, t h ey
we re co n s p i ra c i e s, p roviding (to adopt the We b
a n a l ogy) links to one another’s viewpo i nt s.
These Co m m i t tees of Co rre s po n d e n ce co m m u-
n i cated with one another; but they also 
co m m u n i cated with members of the public 
and shaped public opinion. These “co rre s po n-
d e nt s” we re not just letter wri te r s ;t h ey also
h e l ped cre ate news and be ca m e, in effe ct,
n e ws p a per co rre s po n d e nt s. Some also
p ro m o ted revo l u t i o n .

As with tod ay’s Inte rn e t, the latest te c h n o l ogy
made this revolution a wo rl dwide eve nt . Fo r
ex a m p l e, in Ap ril 1775, the Ma s s a c h u s e t t s
Co m m i t tee of Sa fe ty learned that the Bri t i s h
Army Ge n e ral Thomas Gage was pre p a ring an
official re po rt on the battles of Lex i n g ton and
Co n co rd, co l l e cted 100 depositions and lette r s
f rom battle part i c i p a nt s, and enlisted the ow n e r
and sailing master of a fast Am e ri can schoo n e r
to transmit their ev i d e n ce to London re a d e r s.
Speed wo rked in their favor—as did the Bri t i s h
co m m a n d e r’s view that info rm ation should be
e nt ru s ted to "others in pro po rtion to their ra n k . "
Although the Am e ri can ship had left Bo s to n
four days after Ge n e ral Ga g e’s, its acco u nt s
reached the London press two weeks be fo re
Ga g e’s and immediately shaped English public
opinion in the Am e ri ca n s’ f avo r.5

Another we l l - kn own example was Th o m a s
Pa i n e’s influential Common Se n s e, one of 400
pamphlets prod u ced by Am e ri can pri nters in
1 7 7 6 . Paine originally had intended a series 
of letters but instead decided to wri te an
a n o nymous pamphlet ridiculing monarc hy 
and advocating Am e ri can indepe n d e n ce. It wa s
published in Philadelphia in January 1776.
Seve ral pri nters immediately battled for the
co py ri g ht, and unauthori zed editions be g a n
po u ring from colonial pri nting pre s s e s. O n e
m o nth late r, a Ge rman tra n s l ation appe a red in
Pe n n s y l vania and Common Se n s e was published

in New Yo rk . By Ap ri l , a Bo s ton edition appe a re d
and Paine estimated that 120,000 copies had
been published. Editions soon appe a red in
Sa l e m , Ne w po rt, H a rt fo rd, L a n ca s te r, Ne w b u ry-
po rt, No rw i c h , Al b a ny, and Prov i d e n ce. By May,
Common Sense was circ u l ating in Qu e bec and
Wa r s aw’s Ga zeta Wa r s z aws ka was publishing
exce rp t s. L ater that ye a r, editions appe a red in
Lo n d o n , Ed i n b u rg h , and Ne wca s t l e ; a Fre n c h
t ra n s l ation was published in Ro t te rd a m .6

Te l e g ra p h s, ra i l ro a d s, and te l e p h o n e s
Two 19th ce nt u ry innovat i o n s, the ra i l road and
the te l e g ra p h , led to such va ried results as the
demise of the British ari s toc ra cy, the rise of
I m p re s s i o n i s m , the settlement of the Am e ri ca n
We s t, the cre ation of a global stock marke t, t h e
a bolition of slave ry, and the re p l a ce m e nt of
l ocal time by an inte rn ational girdle of time
zo n e s.7 In the Un i ted St ate s, the pri vate pre s s
expanded its powers as it ex p l o i ted new te c h-
n o l og i e s. Th rough these te c h n o l og i cal shift s,
n e ws g at h e ring moved from individual to asso-
c i ation and to co rpo rate co n s o l i d at i o n ,w h i c h
e m powe red an exte n s i ve sys tem of pri vate
media that challenged serious gove rn m e nt a l
co nt ro l s.

The invention of the telegraph coincided with
an era of American law that reflected the
“release” of private entrepreneurial “energy.”8

New technology immediately broke down
barriers of time and distance, states simplified
their incorporation procedures to allow more
businesses to take new risks without undue
liability burdens, and, as the “penny press”
expanded the reading public, these technolog-
ical and legal changes drove a new profit
motive: “Increasingly, news was worth money.”9

Financier James Rothschild—whose family
fo rtune was based on exc l u s i ve co nt rol of acce s s
to financial info rm at i o n — complained that, w i t h
the te l e g ra p h ,“a nyone can get the news.”1 0

The te l e g raph was efficient for delive ring 
n e ws to news p a per office s, but it was not suit-
able for distributing news dire ctly to re a d e r s.
Th u s, n e ws p a pers immediately utilized the
new modes of co m m u n i cation by assoc i at i n g
with other news p a pers across the Un i te d
St ate s. Be cause speed was impo rt a nt, t h e
p ress no longer relied on the effo rts of indi-
vidual co rre s po n d e nts writing spo radic lette r s
f rom distant cities. The As s oc i ated Pre s s, o n e
of these “n e ws agencies,” established “cozy
re l ationships with the te l e g raph co m p a n i e s
and was soon able to dominate the business 
of selling news to news p a pe r s.”1 1 Among AP
m e m be r s, n e ws sto ries we re share d — m u c h
l i ke curre nt Web links.
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The French observer Al exis de Toc q u ev i l l e,
when he visited Am e ri ca in 1831, re m a rked 
on the “s p i rit of assoc i at i o n” and how “t h at
f reedom of assoc i ation favors the we l f a re 
and even the tra n q u i l l i ty of the citize n s.”1 2

De Toc q u eville also saw a powe rful pre s s,
capable of resisting gove rn m e ntal powe r.
The “h a l l m a rk of the Am e ri can journ a l i s t,” h e
n o te d,“is a dire ct and coarse at t a c k , without 
a ny subtleties, on the passions of his re a d e r s ;
he disre g a rds principles to seize on pe o p l e,
fo l l owing them into their pri vate lives and
l aying bare their we a knesses and their vice s.”
Ye t, nothing was “ra rer than to see judicial
p roceedings taken against” the media, be ca u s e
Am e ri cans be l i eved the pe o p l e, not the gove rn-
m e nt, we re sove reign and that co u rts we re
“powe rl e s s” against the pre s s.1 3

After the Civil Wa r, the explosion of inve s t m e nt
in ra i l roads (finance d, i ro n i ca l l y, by gove rn m e nt
g ra nts) led to the Gilded Age and to the co n s o l i-
d ation of vast co rpo rate stru ct u re s, as pri vate
capital be came newly energ i zed and powe rf u l ,
dwa rfing existing gove rn m e ntal institutions.1 4

Such co n s o l i d ation was ty p i ca l , as we l l ,w i t h i n
the te l e g raph industry; by 1880, one co m p a ny
(We s te rn Union) handled 80 pe rce nt of
Am e ri ca’s message tra f f i c.1 5

Me a n w h i l e, co u rts cre at i vely applied and
a d a p ted the Constitution and the common 
l aw to enco u rage use of the new te c h n o l og i e s,
a l l owing the spread of wires without unnece s-
s a ry legal ri s k s. Be cause ra i l roads and
te l e g raphs ope rated in inte r s t ate co m m e rce, t h e
Un i ted St ates Supreme Co u rt preve nted state s
f rom re g u l ating them.1 6 Re cognizing that
i m m u n i ty to transmit libelous messages “m u s t
be broad enough” to enable the te l e g ra p h
co m p a ny to render its public serv i ce efficient l y
and with dispatc h , and “t h at speed is the
e s s e n ce of the serv i ce,”1 7 fe d e ral and state
co u rts also devised new common law pri v i l e g e s
to avoid hamstringing the new te c h n o l og i e s
with libel judgment s. The co u rts even exte n d e d
this conduit immunity to the news p a pe r s’ n e ws
a s s oc i at i o n s — d eveloping the so-called “w i re
s e rv i ce” d e fe n s e,1 8 which cre ated the doct ri n a l
base for the New York Times v. Su l l i va n “a ct u a l
m a l i ce” ru l e.

Adapting to these new te c h n o l og i e s, t h e
Am e ri can media also co n s o l i d ate d, with He a r s t,
Pu l i t ze r, and other chains dominating nat i o n a l
d i s course and retaining re po rters as co rpo rate
e m p l oyees (a re l ationship typified by He a r s t’s
classic te l e g ram to artist Fre d e ric Re m i n g to n —
“You furnish the pict u res and I’ll furnish the
wa r.” )1 9 Ye l l ow journalism was powe rful enough
to press the buttons of gove rn m e nt ;w h e n
Am e ri ca jumped into war with Spain in 1898, i t

was “the Jo u r n a l ’s wa r.”2 0 Me a n w h i l e, l a i s s ez faire
g ove rn m e nt be came somewhat irre l eva nt to the
new media empire s, re q u i ring few co u rt deci-
sions on press ri g hts and producing the so-
called “fo rg o t ten ye a r s” for freedoms of spe e c h
and pre s s.2 1 I n d e e d, the 19th ce nt u ry “p rod u ce d
some impo rt a nt issues for individual civil libe r-
t i e s, but showed no impre s s i ve re co rd of gra p-
pling with them.”2 2

Ra d i o, te l ev i s i o n , and ca b l e
Gove rn m e nt firmly took co nt rol of two 20th
ce nt u ry news te c h n o l og i e s, radio and te l ev i s i o n .
I nte re s t i n g l y, the bro a d cast re g u l ato ry sys te m ,
a prod u ct of the Prog re s s i ve Era , was in fact an
a c c i d e nt—the co n s e q u e n ce of a stray ice be rg 
in No rth At l a ntic shipping lanes.

Be tween 1906 and 1912, Am e ri ca ex pe ri e n ced 
its first radio boo m . As with tod ay’s Inte rn e t,
the bro a d cast spe ct rum was largely unre g u l ate d
and co nt rolled by amate u r s. H u n d reds of
“s c h oo l boys” a c ross the Un i ted St ates built ra d i o
sets and sent messages to one another. Th e s e
a m ateurs be h aved like “ki d s” — i n d e e d, s o m e
a m ateurs “d e l i be rately sent false or obsce n e
m e s s a g e s, e s pecially to the navy,” which be g a n
m o u nting a campaign (largely unsucce s s f u l , at
first) to curb their act i v i t i e s.2 3

In Ap ril 1912, the Ti t a n i c s a n k ,a c companied 
by “ceaseless inte rfe re n ce, c ruel ru m o r s, a n d
misleading messages that filled the air fro m
u n kn own sources during the disaste r.”2 4 Th e
p ress unanimously denounced radio amate u r s
a fter the Ti t a n i c d i s a s ter “for inte rfe ring with
‘l e g i t i m ate’ message handling. Wh at caused the
a m ateurs to lose their freedom to roam the ether
at will was not so much that the gove rn m e nt
would no longer to l e rate that fre e d o m , but that
a ve ry influential business, the pre s s, found their
a ctivities a disru p t i ve encro a c h m e nt on its turf.”2 5

The disaster led to a public demand for increased
g ove rn m e nt re g u l ation of the wireless spe ct ru m .
As a result of the Ti t a n i c,“the Un i ted St ate s
g ove rn m e nt seized co nt rol of the airwave s.”2 6

The Radio Act of 1912 began fe d e ral co nt rol of
the Am e ri can radio spe ct ru m . L ate r, p rodded 
by Se c re t a ry of Co m m e rce He r be rt Hoove r,
Co n g ress enacted the Radio Act of 1927 which
ex p ressly re j e cted any pri vate ownership of the
a i rwave s, d eve l o ped an emphasis on the “b ro a d-
ca s t” rather than po i nt - to - po i nt fo rm at, a n d
a d o p ted a public utility model for license alloca-
tion and distri b u t i o n .

This licensing model meant the re m oval of
m i n o ri ty viewpo i nts from bro a d casting in favo r
of the “g e n e ral public…inte re s t .” Th u s, t h e
Fe d e ral Radio Co m m i s s i o n ,c re ated by the 1927
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law, immediately attacked “propaganda stations,”
wa rned a New Yo rk Socialist station that it must
“o pe rate with due re g a rd for the opinions of
o t h e r s,” a n n o u n ced that there was no “room in
the bro a d cast band for eve ry school of thought …
each to have its separate bro a d casting stat i o n s,
its mouth-piece in the ether,” and re m oved the
l i censes of KGEF in Los Angeles be cause of the
“s e n s at i o n a l” attacks on public officials and
co rruption by “ Fi g hting Bo b” Sh u l e r, and of KFKB
in Kansas Ci ty be cause of the effo rts by the
“g o at-gland docto r,” John R. Bri n kl ey, to pro m o te
his peculiar theories of re j u ve n ating middle-
aged male sex u a l i ty.2 7

The Co m m u n i cations Act of 1934, with its
emphasis on administrat i ve ex pe rt i s e, co nt i n u e d
this tre n d. By that time, the dominant Eu ro pe a n -
based po l i t i cal ideologies—including Fa s c i s m ,
Soc i a l i s m , and Co m m u n i s m , together with the
Am e ri can New De a l — we re premised on theori e s
of major gove rn m e nt co nt rol over the pri vate
m a rke t . Mo re ove r, in co nt rast to the legal
s ys tem that had shaped the news media’s use 
of 19th ce nt u ry te c h n o l ogies and enco u ra g e d
a s s oc i ation and co n s o l i d at i o n ,b ro a d ca s t
l i ce n s e e s’ e f fo rts to assoc i ate and combine we re
s u b j e ct to stri ct gove rn m e nt co nt ro l s. Wh i l e
none of the fe d e ral re g u l ato ry stat u tes had
ex p ressly dealt with bro a d cast netwo rk s, t h e
Fe d e ral Co m m u n i cations Commission exte n d e d
its co nt rols over netwo rks with its “chain bro a d-
casting ru l e s,” and was upheld by the Supre m e
Co u rt in 1943.2 8

These re g u l at i o n s, which imposed major barri e r s
to ent ry, n u rt u red large media bro a d cast ent i t i e s
t h at we re subject to significa nt fe d e ral co nt ro l s
and pro te ct i o n s. By the 1960s, an Am e ri ca n
i n d u s t rial stru ct u re built on large co m p a n i e s
such as the Big Th ree auto m a kers was mirro re d
by a media sys tem co m p rised of three large 
te l evision netwo rk s. These national bro a d ca s t
n e two rks we re devo ted to a large public,
p roviding undiffe re nt i ated national news to
eve ryo n e.

In 1964, in a case involving a major nat i o n a l
n e ws p a pe r, the Un i ted St ates Supreme Co u rt
g ra nted the news media major First Am e n d m e nt
p ro te ction against local gove rn m e ntal authori-
ties that had sought to use state libel laws to
s top cove rage of civil ri g hts pro tests that under-
mined So u t h e rn élite s.2 9 Bu t, for bro a d ca s te r s,
the fe d e ral licensing sys tem devised in the
Ti t a n i c’s wa ke bro u g ht a note wo rt hy erosion of
First Am e n d m e nt ri g ht s. Based on the rat i o n a l e
t h at the bro a d cast spe ct rum was a uniquely
s ca rce public re s o u rce (a theory that has be e n
s eve rely cri t i c i ze d ) ,3 0 g ove rn m e nt re g u l at i o n s,
such as ri g ht - o f - reply re q u i re m e nt s3 1 a n d
co nte nt co nt ro l s3 2 we re routinely upheld by the

fe d e ral co u rt s. Fre q u e nt l y, the major netwo rk s
found themselves battling dire ctly with Un i te d
St ates senators or the Exe c u t i ve Bra n c h —
for ex a m p l e, Edwa rd R. Mu rrow and Se n ato r
Mc Ca rt hy — to defend First Am e n d m e nt va l u e s.
By the 1970’s, the gove rn m e nt’s co nt rol of this
l i censing stru ct u re was the spri n g bo a rd for the
N i xon Ad m i n i s t rat i o n’s “assault on the netwo rk s,”3 3

a campaign that was finally abo rted by Wate rg ate.

In re ce nt ye a r s, te l e casting has moved beyo n d
b ro a d cast te c h n o l ogy. With the deve l o p m e nt 
of cable news sys tems—neither depe n d e nt on
b ro a d cast licenses nor entangled with a
“s ca rc i ty” t h e o ry mandating gove rn m e nt
i nvo l ve m e nt—the co u rts have allowed more
First Am e n d m e nt pro te ctions for te l ev i s i o n .
For ex a m p l e, t h ey deve l o ped a doct rine ca l l e d
“i nte rm e d i ate scru t i ny” t h at pe rmits cable news
companies to esca pe some (but not all) of the
l i m i t ations of the fe d e ral te l evision lice n s i n g
s ys tem and allows fe wer co nte nt co nt rols than
regular bro a d ca s t i n g.3 4 For the elect ro n i c
m e d i a ,h oweve r, use of new te c h n o l ogy has
been accompanied by new liabilities, as some
co u rts have begun expanding pri va cy defini-
tions and penalizing routine elect ronic news-
g at h e ring te c h n i q u e s.3 5

I nte rnet tre n d s
By the beginning of 2000, with Am e ri ca Online
poised to purchase Time Wa rn e r, the Inte rnet 
has now be come a major player among
n ational and inte rn ational news media. Bu t, at
least in the Un i ted St ate s, its te c h n o l ogy and
politics are ve ry diffe re nt from pri nt, b ro a d ca s t,
or ca b l e. Seve ral eve nts from the last month of
1999 show, m o re ove r, t h at the Web is alre a dy
blazing a new trail in news g at h e ri n g, w h i c h
re calls the info rmal but revo l u t i o n a ry links
be tween 18th ce nt u ry pri nters and co rre s po n-
d e nt s, the ent re p re n e u rial strengths of the 19th
ce nt u ry, and the g ove rn m e nt battles faced by
20th ce nt u ry media.

Web news ce rtainly has bro ken with the bro a d-
cast news model launched at the beginning of
the 20th ce nt u ry with the sinking of the Ti t a n i c.
This is be ca u s e, d e s p i te Vi ce - Pre s i d e nt Go re’s
re ce nt claims of pate rn i ty,3 6 the Inte rnet is 
really the libe rt a rian child of Reaganism and
Th atc h e ri s m . Pro po n e nts of gre ater gove rn-
m e nt invo l ve m e nt and co nt rol over the We b,
such as Harva rd’s Law re n ce Le s s i g,3 7 a re thus 
the exception rather than the ru l e. In Reno v.
AC LU,3 8 the Supreme Co u rt decisively re j e cted 
a bro a d casting analogy and endorsed the
conclusion that the Inte rn e t, as “the most part i c-
i p ato ry fo rm of mass speech ever deve l o pe d,” i s
e ntitled to “the highest pro te ction from gove rn-
m e nt int ru s i o n .”



                                                             

                                                                                                                                                                

5

With its libe rt a rian impetus int a ct after Reno v.
ACLU, Net newsgathering has returned American
media to its Revo l u t i o n a ry roo t s, with eve ryo n e
in the wo rld a po te ntial co rre s po n d e nt . One 
of the most stunning demonstrations of this
new medium oc c u rred from Nove m ber 30 to
De ce m ber 3, 1 9 9 9 , when the Wo rld Tra d e
O rg a n i z at i o n’s ministe rial co n fe re n ce met in
Se at t l e. The WTO meeting was ove r s h a d owe d
by (in the wo rds of local news anchor Je a n
Enersen) “the first po s t - m od e rn ri o t, the first 
riot to be org a n i zed on the Inte rn e t,” with thou-
sands of ant i - t rade pro te s ters demonstrat i n g
against the WTO, b l oc king and at t a c king WTO
d e l e g ate s, and vandalizing dow ntown Se at t l e.
In the fo l l owing days, joined by the Nat i o n a l
Gu a rd, the Se attle po l i ce switched tact i c s, too k
co nt rol of a major section of the city ce nte r, a n d
began arresting and battling demonstrato r s
and local civilians.

Ant i - WTO activists dissatisfied with cove rage 
of trade issues by "the mainstream press" 
o rg a n i zed the Se attle Indepe n d e nt Me d i a
Ce nte r, re nted a sto re f ro nt location near the
e p i ce nter of the riots and pro te s t s, pe r s u a d e d
l ocal te c h n o l ogy firms to donate equipment
and serv i ce s, and cre ated a news we b s i te
(w w w. i n dy m e d i a . o rg) devo ted exc l u s i vely 
to ant i - WTO info rm ation and act i v i t i e s.

Du ring the WTO meeting and the acco m p a-
nying pro tests and ri o t s, the Indepe n d e nt
Media Ce nter enco u raged members of the
public opposed to free trade policies (even the
Buchanan for Pre s i d e nt campaign) to post their
own info rm ation and co m m e nt a ry on their
we b s i te without prior edito rial inte rve ntion 
or scru t i ny. Du ring the disturbance s, p ro te s te r s
b ro u g ht film to the Ce nter for immediate
p rocessing and posting on the We b. Th e
I n dymedia we b s i te also inv i ted co nt ri b u tors 
to “[p]ublish your text art i c l e, audio segment,
video foo t a g e, or pict u re” by clicking and 
t ransmitting this info rm ation for immediate
uploading to the We b. Th u s, v i e wers across the
wo rld could click on the page and see curre nt
p h o tog raphs of alte rcations be tween Se at t l e
po l i ce and pro te s ters and re ce i ve live stre a m i n g
video and audio.

Fa c i l i t ating this democ ratic viewpo i nt of We b
j o u rnalism is a growing body of case law that
f i rmly re j e cts defamation and pri va cy liability 
by third parties such as we b s i tes and Inte rn e t
s e rv i ce prov i d e r s. Co u rts have re cog n i zed that,
to facilitate freedom of spe e c h , the Inte rn e t
must be shielded from major liabilities. Th u s,
l i ke their 19th ce nt u ry pre d e cessors who
nursed the growth of te l e g ra p hy, some co u rt s
h ave pro te cted the Inte rnet as an organ of

i nte r s t ate and inte rn ational co m m e rce and
h ave refused state re g u l ato ry schemes.3 9 Al s o,
beginning with Ze ran v. AO L4 0 in 1997, co u rt s
h ave co n s i s te ntly applied Se ction 230 of the
Co m m u n i cations De ce n cy Act4 1 in dismissing
d e f a m ation and similar state law claims against
I S P’s and others.

On De ce m ber 2, 1 9 9 9 , while po l i ce and ant i -
t rade demonstrators we re fighting in Se at t l e,
the New Yo rk Co u rt of Ap peals extended the
Ze ra n p rinciple when it refused to hold Prod i gy
Se rv i ces Co m p a ny liable for negligence or
d e f a m ation resulting from some vulgar email
messages and bulletin bo a rd postings by an
u n kn own impo s ter using the plaint i f f ’s name.4 2

Citing te l e g raph and telephone legal ca s e s, t h e
co u rt re j e cted such liability as a mat ter of
common law doct rine and extended to this
I nte rnet “co n d u i t” the same “co m m o n - l aw quali-
fied privilege acco rded to telephone and te l e-
g raph co m p a n i e s.” L i ke its pre d e ce s s o r s
g rappling with the “w i re serv i ce” d e fe n s e, t h e
New Yo rk co u rt freely admitted that its choice
was motivated by public po l i cy—its view that
the “public would not be well served by
co m pelling an ISP to examine and scre e n
millions of e-mail co m m u n i cat i o n s, on pain 
of liability for defamat i o n .”

But the legal battles be tween gove rn m e nt and
the media, which typified much of 20th ce nt u ry
p ress law, a re not ove r. With the rise of the
I nte rn e t, it appears that “p ri va cy” is the newe s t
a rg u m e nt against press fre e d o m . On De ce m be r
1 4 ,1 9 9 9 , the Co m m i t tee on Financial Di s c l o s u re
of the Judicial Co n fe re n ce of the Un i ted St ate s
refused the request of an inte rnet news serv i ce,
A P B Ne ws. co m ,4 3 for a co py of ce rtain public
re co rds that listed the 1998 financial disclosure s
by members of the fe d e ral judiciary. Th e
Co m m i t tee was opposed to APBNe ws. co m’s
request be cause it intended to post the finan-
cial data on its we b s i te so that individual
readers could make use of the info rm at i o n .
These same doc u m e nts had been ro u t i n e l y
released to re po rters in the past, resulting in
major news articles about the judges’ co n f l i ct s
of inte rest that we re published in the Ka n s a s
Ci ty Star and the Wa s h i n g ton Po s t.

Aided by a te m po ra ry re s t raining order that 
was quickly issued by a Fl o rida fe d e ral judge a
few days earl i e r, the Co m m i t tee ruled that these
public re co rds we re not public re co rds as far 
as the Inte rnet is co n ce rned and decided to
change the rules be cause they fe a red re a l
p u b l i c i ty —i . e., re a dy acce s s i b i l i ty online. To
justify its decision, the Co m m i t tee adopte d
w h at a Wa s h i n g ton Po s t e d i to rial chara cte ri ze d
as a “l a u g h a b l e” i nte rp re t ation of the Ethics in
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Gove rn m e nt Act and ruled that they must be
kept from Inte rnet users. Si m u l t a n e o u s l y, t h e
Co m m i t tee pe rm i t ted other media to obtain 
the same financial re co rd s.

The Co m m i t te e’s decision to brand the We b
t a boo, of co u r s e, illegally discri m i n ates against
one fo rm of journalism in favor of others. Mo re
te l l i n g l y, it also illustrates a familiar attitude that
has surf a ced re pe atedly during the last millen-
nium of Am e ri can histo ry—the distrust of
d e m oc ra cy—and re calls British Ge n e ral Ga g e’s
po l i cy to share useful info rm ation with “others 
in pro po rtion to their ra n k .”

On De ce m ber 22, 1 9 9 9 , as the 1900’s drew to a
c l o s e, A P B Ne ws. com filed suit in fe d e ral co u rt in
New Yo rk Ci ty. “This is a fight to gain access to
public re co rds for all Inte rnet users,” said Ma rk
Sa u te r, chief ope rating officer of APB Online Inc. ,
the pare nt co m p a ny of APBnews. co m .“Th e
I nte rnet is not just a legitimate but a supe ri o r
means to disseminate these doc u m e nts to the
p u b l i c.”

Bruce E.H. Johnson, a partner in DWT’s Seattle
office, has represented clients in many major First
Amendment and defamation cases and has
published numerous articles. He is regularly listed
among Woodward/White’s Best First Amendment
Lawyers in America and is listed in Who’s Who in
America. He also advises on issues of legal ethics
and lawyer liability.

But other co u rts re cog n i zed that a domain 
name might ca rry a co m m u n i cat i ve message.
In Loc kheed Martin Co r p. v. Ne twork So l u t i o n s, I n c.,
985 F. S u p p. 9 4 9 , 964 n.9 (C.D. Ca l . 1997) (citing
Am e ri can Civil Libe rties Union of Ge o rgia v. Mi l l e r,
977 F. S u p p. 1 2 2 8 , 1233-34 (N.D. Ga .1 9 9 7 ) ) ,t h e
co u rt noted that “ I nte rnet users may also have 
a free speech inte rest in non-infringing uses of
domain names that are similar or ident i cal to
t ra d e m a rk s.” In Ba l ly Total Fitness Holding Co r p.
v. Fa be r, 29 F. S u p p.2d 1161, 1165 (C.D. Ca l .1 9 9 8 ) ,
which invo l ved the defe n d a nt’s use of “ Ba l l y
s u c k s” as the title of his web page, the co u rt
n o ted that Fa ber was n o t using the Bally name 
in his domain name, but state d,“even if Fa ber did
use the mark as part of a larger domain name,
such as ‘b a l l ys u c k s. co m ,’ this would not nece s-
s a rily be a violation as a mat ter of law.” The co u rt
we nt on to note that “[a]n individual who wishes
to engage in consumer co m m e nt a ry must have
the full range of marks that the tra d e m a rk ow n e r
has to identify the trademark owner as the object
of the cri t i c i s m ,” and “[a]pplying Ba l l y’s arg u m e nt
would extend tra d e m a rk pro te ction to eclipse
First Am e n d m e nt ri g ht s.” I d. at 1165 n.4, 1 1 6 6 .

Most re ce nt l y, in Na m e. Sp a ce, I n c. v. Ne two r k
So l u t i o n s, I n c., No. 9 9 - 6 0 8 0 , 2000 WL 48668, at 
*10 (2d Ci r. ,J a n .2 1 ,2 0 0 0 ) , the Se cond Ci rc u i t
a d d ressed the issue head-on. Although it
a f f i rmed the distri ct co u rt’s finding that thre e
l e t ter top level domains (. co m ,. n e t, . o rg) we re n o t
ex p re s s i ve spe e c h , the co u rt we nt on to addre s s
at length the circ u m s t a n ces under which domain
names might well be entitled to First Am e n d m e nt
p ro te ct i o n , and co n c l u d e d, among other things:

[T]he funct i o n a l i ty of domain names doe s
not auto m at i cally place them beyond the
reach of the First Am e n d m e nt . Al t h o u g h
domain names do have a funct i o n a l
p u rpo s e, whether the mix of funct i o n a l i ty
and ex p ression is “s u f f i c i e ntly imbued with
the elements of co m m u n i cat i o n” d e pe n d s
on the domain name in question, t h e
i nte ntions of the re g i s t ra nt, the co nte nts 
of the we b s i te, and the te c h n i cal pro toco l s
t h at gove rn the DNS. Spe n ce v. Wa s h i n g to n,
418 U.S. 4 0 5 , 409-10 (1974) (“[T]he co ntext
in which a symbol is used for purposes of
ex p ression is impo rt a nt, for the co ntext
m ay give meaning to the symbo l .” ( c i t at i o n
o m i t te d ) ) .

The co u rt also noted in passing that the distri ct
co u rt in Planned Pa re n t h ood had applied ex a ct l y
this kind of analysis in concluding pro pe rly that
the defe n d a nt’s appro p ri ation of p l a n n e d p a re n t-
h ood. co m was not pro te cte d.

These factors are ca rried fo rwa rd in the Ant i-
cy be r s q u atting Act . In dete rmining whether

b a l a n ces the pro pe rty inte rests of tra d e m a rk
owners with the inte rests of Inte rnet users who
would make fair use of others’ m a rks or other-
wise engage in pro te cted speech online.”3

The co n cept of a domain name, a mere Inte rn e t
a d d re s s, as pro te cted speech seems co u nte ri n-
t u i t i ve at first. I n d e e d, the co u rt in Pl a n n e d
Pa re n t h ood Fe d e ration of Am e ri ca Inc. v. Bu c c i, No.
97 Ci v. 0 6 2 9 , 42 U.S.P.Q.2d 1430, 1997 WL 133313
( S . D. N . Y. Ma r. 1 9 , 1997) re j e cted such an arg u-
m e nt by the defe n d a nt seeking to justify 
his use of p l a n n e d p a re n t h ood. co m to identify 
his ant i - a bo rtion we b s i te. The co u rt held that
be cause “d e fe n d a nt’s use of the tra d e m a rke d
te rm ‘planned pare nt h ood’ is not part of a
co m m u n i cat i ve message, but rat h e r, s e rves to
i d e ntify a prod u ct or ite m ,” his infri n g e m e nt on
the plaint i f f’s mark was not pro te cted by the 
First Am e n d m e nt . 42 U.S.P.Q.2d at 1440-41.

C Y B E R S Q UAT T I N G O R C Y B E R S P E E C H
CO N T I N U E D F RO M PAG E 1
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adoption of a domain name inco rpo rat i n g
a n o t h e r’s tra d e m a rk bears the re q u i s i te bad faith
i nte nt, the Act lists among the nine factors to be
co n s i d e re d,“the pe r s o n’s bona fide nonco m m e r-
cial or fair use of the mark in a site acce s s i b l e
under the domain name,” and concludes that
bad faith shall not be found “in any case in which
the co u rt dete rmines that the person be l i eve d
and had reasonable grounds to be l i eve that the
use of the domain name was a fair use or other-
wise law f u l .”4

Lest there be any confusion as to the inte nt of
these sect i o n s, the legislat i ve histo ry includes
the fo l l owing ex p l a n at i o n :

[U]nder paragraph (1)(B)(iv),a court may
consider the pe r s o n’s legitimate non-
co m m e rcial or fair use of the mark in a
web site that is accessible under the
domain name at issue. This factor is
i ntended to balance the inte rests of tra d e-
m a rk owners with the inte rests of those
who would make lawful nonco m m e rcial or
fair uses of others’ m a rks online, such as in
co m p a rat i ve adve rt i s i n g, co m m e nt, c ri t i-
c i s m ,p a rody, n e ws re po rt i n g, e tc. The fact
t h at a person may use a mark in a site in
such a lawful manner may be an indicat i o n
t h at the pe r s o n’s re g i s t ration or use of the
domain name lacked the re q u i red element
of bad-faith.5

The Act also closes with a savings clause, Se ct i o n
3 0 0 8 , which states ex p re s s l y,“ Nothing in this title
shall affe ct…a pe r s o n’s ri g ht of free speech or
ex p ression under the first amendment of the
Un i ted St ates Co n s t i t u t i o n .”

An obvious purpose of these provisions is to
p ro te ct dissent and pro test we b s i tes that need
to identify their subject mat ter online. Se n ato r
Le a hy noted in his criticism of the original S.
1 2 5 5 ,“While the speech co ntained on those
[ p ro test] sites is clearly constitutionally pro
te cte d, S . 1255 would cri m i n a l i ze[] the use 
of the tra d e m a rked name to reach the site and
m a ke them difficult to search for and find
o n l i n e.”6 The new Se ction 1125(d)(1)(B)(iv)
a d d resses this pro b l e m . But what about the
o p po s i te kind of site—the “fan site” t h at, far fro m
p ro te s t i n g, p roclaims the domain name ow n e r’s
e nthusiasm for or allegiance to an ente rtainer 
or spo rts te a m ?

Ac co rding to press announce m e nt s, the 
domain names on pro fessional spo rt s’ hit list
include those that inco rpo rate team names:
rangers1.com,goredwings1.net and yankees1.com.,
for ex a m p l e. If it turns out that these are simply
being wa rehoused for resale to the pro per tra d e-
m a rk ow n e r s, the remedies of the Act should

p robably apply. On the other hand, p rior to
passage of the Act a number of co l l e g i ate spo rt s
fan site s — c l e a rly devo ted to news, i n fo rm at i o n
and co m m e nt a ry about spo rts te a m s — re ce i ve d
t raditional cease-and-desist letters from co l l e g e s
o b j e cting to use of team names and nickn a m e s,
even names of the institutions, in their domain
n a m e s.7 Pro pe rly applied, both the Act and
t raditional tra d e m a rk law should provide pro te c-
tion for these co m m u n i cat i ve uses as we l l .

The ri g ht to make nominat i ve or co m m u n i cat i ve
use of tra d e m a rks is well established outside the
I nte rnet co ntext . In New Kids on the Bl ock v. News
Am e ri ca Pu b l i s h i n g, I n c., 971 F.2d 302 (9th Ci r.
1992) the co u rt noted that tra d e m a rk pro te ct i o n
“d oes not extend to re n d e ring news p a per art i-
c l e s, co nve r s at i o n s, polls and co m p a rat i ve adve r-
tising impo s s i b l e … [T]he tra d e m a rk laws do not
g i ve the New Kids the ri g ht to channel their fans’
e nthusiasm (and dollars) only into items lice n s e d
or authori zed by them.” I d. at 308-09; see also
I n ternational Order of Jo b’s Da u g h ters v. L i n d e b u rg
& Co., 633 F.2d 912, 918 (9th Ci r. 1980) (“‘[O]ne
can ca p i t a l i ze on a market or fad cre ated by
another provided that it is not accomplished by
confusing the public into mistakenly purc h a s i n g
the prod u ct in the belief that the prod u ct is the
p rod u ct of the co m pe t i to r.’”) (quoting Am e ri ca n
Foo twear Co r p. v. Ge n e ral Foo twear Co., 609 F. 2 d
6 5 5 , 662 (2d Ci r. 1 9 7 9 ) ) .

In New Ki d s, Judge Koz i n s ki spe c i f i cally descri be d
the use of a spo rts te a m’s tra d e m a rked name as
a pro te cted use:

For ex a m p l e, one might re fer to “the two -
time wo rld champions” or “the pro fe s s i o n a l
b a s ketball team from Ch i ca g o,” but it’s far
simpler (and more likely to be understood )
to re fer to the Ch i cago Bu l l s. In such ca s e s,
use of the tra d e m a rk does not imply spo n-
sorship or endorsement of the prod u ct
be cause the mark is used only to descri be
the thing, rather than to identify its source.

971 F.2d at 306. Wh e re the tra d e m a rk is used 
to identify the subject mat ter of news and
co m m e nt a ry on a we b s i te, the co m m u n i cat i ve
f u n ction should be even cleare r.

The Ant i cy be r s q u atting Act re cog n i zes this 
p ri n c i p l e, ex p ressly in its legislat i ve histo ry note d
a bove (“a co u rt may consider the pe r s o n’s legiti-
m ate non-co m m e rcial or fair use of the mark in 
a web site that is accessible under the domain
name at issue” in dete rmining good or bad faith)
and implicitly in its re cognition of the co m m u-
n i cat i ve function of domain names. Wi t h o u t
such pro te ct i o n , as one witness note d, the Act
would “m a ke eve ry fan a cri m i n a l .”9
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p ro pe rty or media owner to exclude speech 
with which they disagre e.

Tra d i t i o n a l l y, most ope rators of chat roo m s
ce n s o red chat room speech only where they
re ce i ved co m p l a i nts that ce rtain speech wa s
po te ntially defamato ry or obsce n e. Howeve r,
on Octo ber 15, 1 9 9 9 , Ya h oo ! , the most po p u l a r
we b s i te on the Inte rn e t, a n n o u n ced that it wo u l d
begin ce n s o ring co nt roversial mate rial from its
c h at rooms and bulletin bo a rd s. Ya h oo! plans to
censor these messages even though the tru t h f u l-
ness of the messages was not in dispute and
d e s p i te the fact that there we re no co m p l a i nt s
f rom third part i e s. A Ya h oo! spo kesman justified
the decision by stating that “Ya h oo! has to be
ca reful be cause what we publish can influence 
a lot of pe o p l e’s live s.”2 Ya h oo! is not alone in
re s t ri cting third party mate rial in its chat roo m s.
Th e re is tremendous public and po l i t i cal pre s-
s u re on ope rators of chat rooms to shield chil-
d ren from co nt roversial mate rial and to preve nt
the disclosure of co n f i d e ntial financial info rm a-
tion or fra u d u l e nt state m e nts that could affe ct 
a co m p a ny’s stock pri ce. These pre s s u res have
fo rced ope rators of chat rooms indepe n d e ntly 
to monitor and censor co nte nt .

Despite the fact that traditional First Amendment
j u ri s p ru d e n ce provides almost blanket pro te c-
tion for pri vate parties to co nt rol speech on their
p ri vate pro pe rty and despite Se ction 230 of the
1996 Te l e co m m u n i cations Act’s3 shield of ope ra-
tors of chat rooms and we b s i tes from liability fo r
the acts and state m e nts of third part i e s, u ntil the
S u p reme Co u rt or a significa nt number of lowe r
co u rts makes a definitive state m e nt on this issue,
it may be inevitable that ope rators of chat roo m s
will be subjected to cre at i ve lawsuits alleging
t h at the ope rato r’s exclusion of ce rtain spe e c h
v i o l ates the user’s First Am e n d m e nt ri g ht s.4 Th e
questions raised in any such lawsuit would be (1)
whether this pri vate co nt rol and exclusion of
t h i rd party speech in chat rooms implicates the
First Am e n d m e nt ; and (2) how will cre at i ve plain-
t i f fs use the First Am e n d m e nt to at tempt to
s u b j e ct an ope rator of chat rooms to limitat i o n s
on the ty pe of speech it can exclude and how it
m ay be exc l u d e d.

Pri vate Ce n s o r s h i p
It is well established that there are ve ry few situ-
ations in which pri vate co n d u ct can be at t ri b-
u ted to the state and scru t i n i zed under the Fi r s t
Am e n d m e nt .5 A pri vate actor may be subject to
First Am e n d m e nt scru t i ny only where a pri vate
fo rum provides a “public funct i o n” u n d e n i a b l y
g ove rn m e ntal in nat u re (e. g. , a co m p a ny tow n )
or where the speech takes place in a medium
not open to all (e. g. , cable te l ev i s i o n ) . As a re s u l t,
an ope rator of a we b s i te or chat room likely only

The Ant i cy be r s q u atting Act is only a few mont h s
o l d, and the full exte nt of its application re m a i n s
to be seen.1 0 Howeve r, with such clear legislat i ve
h i s to ry and the co n c u rre nt benefit of Ju d g e
Kat z m a n n’s thoughtful analysis in Na m e. Sp a ce,
I n c. v. N S I, s u p ra ,t h e re is hope that the Act will, a s
p re d i cted by Co n g re s s, s t ri ke the pro per balance
be tween the ri g hts of tra d e m a rk owners and
those who would use those tra d e m a rks to iden-
tify online “co m m e nt, c ri t i c i s m ,p a rody, n e ws
re po rt i n g, e tc.” and will in fact “not affe ct tra d i-
tional tra d e m a rk defe n s e s, such as fair use, or 
a pe r s o n’s first amendment ri g ht s.”1 1

Marshall J. Nelson, also a partner in DWT’s
Seattle office, is a senior member and founder of 
the firm’s Communications, Media and Information
Technologies Department, where his practice
emphasizes First Amendment, mass media,enter-
tainment and advertising-related intellectual prop-
erty matters. He is the author of numerous articles,
papers and briefs on intellectual proper ty and First
Amendment issues and is a frequent speaker on the
subject. He is also listed in Best Lawyers in America
in both categories.

Private Censorship, Public 
Fora and Chat Rooms

BY KRAIG L.M . BAKER AND THOMAS R. B U R K E

The Inte rnet has provided oppo rtunities unlike
a ny other for geog ra p h i cally diverse people to
come together and have open and honest
discussions about mat ters of public inte re s t . I n
f a ct, the notion that the Inte rnet is widely part i c-
i p ato ry, f a c i l i t ates co m m u n i cations from under-
re p re s e nted groups and cre ates re l at i ve pari ty
among its users was a crucial basis for the
S u p reme Co u rt’s inva l i d ation of the
Co m m u n i cations De ce n cy Act .1 Most of the fo ra
w h e re people come together to discuss issues
on the Inte rn e t — c h at roo m s, bulletin bo a rd s,
e tc. ( co l l e ct i vely “c h at roo m s” ) ,a re, h oweve r, l i ke
shopping malls, n e ws p a pe r s, and ca b l e
s ys te m s — p ri vately ow n e d. This co n j u n ction of
p ri vately owned fo ra with the Inte rn e t’s tra d i t i o n
of unfe t te red free speech has cre ated te n s i o n s
be tween users and ope rators of the chat roo m s.
On the one hand, users argue that they should
h ave the same free speech ri g hts on the info r-
m ation supe rh i g h way that they have on the
s t reets and sidewalks of their hometow n . On the
o t h e r, the ope rators of these chat rooms fe e l
t h ey should have the same ri g hts as a pri vate
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could be subject to First Am e n d m e nt limitat i o n s
w h e re it is providing a “public funct i o n” or where
the Inte rnet can be demonstrated to be a
medium that is not open to all.

The “ Public Fu n ct i o n” Doct ri n e :
The Shopping Ce nter An a l ogy
The Supreme Co u rt has sharply limited the sco pe
and application of the “public funct i o n” d oct ri n e.
The Co u rt has held that pri vate individuals or
g roups are subject to constitutional limitat i o n s
and be come agencies or instru m e ntalities of the
St ate only where they “a re endowed by the St ate
with powers or functions gove rn m e ntal in
n at u re.”6 These “powers or funct i o n s,” h oweve r,
must be in areas that are undeniably gove rn-
m e ntal in nat u re—such as supe rvising voting or
e n fo rcing the law—not in areas where the ent i ty
is merely providing a function that co m pe te s
with a traditional gove rn m e ntal are a . The classic
example of a pri vate ent i ty that has many public
at t ri b u te s, but is not an agency or instru m e n-
t a l i ty of the state, is the shopping mall.

The Inte rnet is more analogous to a shopping
mall than to the “co m p a ny tow n” t h at does fall
within the “public funct i o n” d oct ri n e. L i ke most
c h at rooms and we b s i tes on the Inte rn e t, t h e
shopping mall has many public at t ri b u te s, but is
p ri vately ow n e d. Mo re ove r, both are open to the
p u b l i c, both provide common areas for people to
i nte ra ct, and both provide oppo rtunities fo r
e f fe ct i ve public demonstrations or airing of po l i t-
i cal views. Howeve r, u n l i ke a co m p a ny tow n ,
neither shopping malls nor the Inte rnet have all
of the chara cte ristics of any other Am e ri ca n
tow n .7 Co u rts have generally held that shopping
malls do not have powers or functions that are
g ove rn m e ntal in nat u re merely by virtue of
being large or cluste red and, t h e re fo re, m a l l
o pe rations are not subject to co n s t i t u t i o n a l
re s t ri ct i o n s.8 Co n s i d e ring the similarities of a
Ya h oo! chat room to the common area of a shop-
ping ce nter and the fact that co u rts have be e n
p a rt i c u l a rly sensitive to expanding the “p u b l i c
f u n ct i o n” d oct ri n e, it is unlikely that a co u rt will
expand the “public funct i o n” d oct rine to chat
rooms on the Inte rn e t . Th e re fo re, a ny arg u m e nt
t h at the ope rator of a chat room should be
t re ated as a state actor and subject to Fi r s t
Am e n d m e nt limitations based on an analogy 
to a shopping mall probably will fail.

Neve rt h e l e s s, p roviding avenues for public dis-
course is an impo rt a nt gove rn m e ntal ro l e. Un l i ke
shopping malls, one of the Inte rn e t’s co re func-
tions is to provide a fo rum for people to debate
issues of public co n ce rn . Fu rt h e r, the Inte rn e t
p rovides a unique fo rum to co n n e ct geog ra p h i-
cally diverse people and, t h e re fo re, o f fers a more
co m pelling arg u m e nt for access than the mere

shopping mall and, as such, t reads on more
constitutionally co m p l ex te rra i n . As a re s u l t,
co u rts may consider an alte rn at i ve fra m e wo rk to
a n a l y ze pri vate re s t ra i nts on chat room spe e c h .
One po s s i b i l i ty is the cable sys tem analogy.

L i m i ted Ac cess to the Me d i u m : The Ca b l e
Sys tem An a l ogy
Co u rts also have placed limits on the ri g hts of
p ri vate owners to exclude or censor third party
s peech on cable sys tems or other areas where
a c cess to the medium is limite d. The Supre m e
Co u rt has held that “t h e re is no sanct u a ry for the
First Am e n d m e nt for unlimited pri vate ce n s o r-
ship in a medium not open to all.”9 The key
question then be comes whether the Inte rnet is a
medium “o pen to all” or is limited and, t h e re fo re,
s u b j e ct to the same First Am e n d m e nt scru t i ny
f a ced by bro a d ca s te r s.

The leading case on subjecting pri vate fo ra to
First Am e n d m e nt scru t i ny is De nver Are a
Ed u cational Te l e co m m u n i cations Co n s o rt i u m ,I n c.
v. F CC (“De nver Are a” ).1 0 In this ca s e, the Supre m e
Co u rt upheld a law that pe rmits cable sys te m
o pe rators to prohibit “p ate ntly offe n s i ve” p ro-
g ramming tra n s m i t ted over “leased channels.”1 1

The plura l i ty opinion spe c i f i cally re j e cted the
position that it “must ignore the expressive inter-
ests…altogether” of the private forum providers.12

As such, the ex p re s s i ve inte rest of Ya h oo! or the
e q u i va l e nt likely cannot be dismissed when
d e te rmining whether a chat room should be
s u b j e ct to public fo rum doct ri n e s. De nver Are a
would seem to pe rmit Ya h oo! or any other 
o pe rator of a chat room or we b s i te to co nt rol 
or exclude the opinions of third part i e s.

De nver Are a, h oweve r, also re cog n i zed that 
the speech ri g hts of a fo rum owner are not the
exc l u s i ve co n s i d e rat i o n ,p a rt i c u l a rly where the
fo rum owners have not histo ri cally exe rc i s e d
e d i to rial co nt rol over the co nte nt .1 3 In essence,
the Co u rt held that if an ent i ty or industry has
not traditionally co nt rolled the co nte nt of a
fo ru m — for ex a m p l e, the co nte nt of leased chan-
nels on a cable sys tem—the select i ve or sudden
exe rcise of such edito rial co nt rol re ce i ves less
constitutional pro te ction than if the ent i ty or
i n d u s t ry had been exe rcising its edito rial co nt ro l
all along. This holding suggests that to the
exte nt that chat rooms have been left unsupe r-
vised for free and open debate, a co u rt may give
the free speech ri g hts of the we b s i te ope rato r
less we i g ht than in the co ntext of a we b s i te in
which co nte nt histo ri cally was monito red or
co nt ro l l e d.

In De nver Are a, the Co u rt also defined what
co n s t i t u ted a public fo rum more flexibly than it
t raditionally had. Spe c i f i ca l l y, the Co u rt held that
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the “public nat u re” of a cable channel was an
important factor for determining a government’s
i nte rest and whether the Cable Act passed the
s t ri ct scru t i ny te s t .1 4 Spe c i f i ca l l y, the Co u rt held
t h at “a c cess channels, even if analogous to ord i-
n a ry public fo ra from the standpo i nt of the
p rog ra m m e r, must also be co n s i d e red from the
s t a n d po i nt of the viewe r. An access channel is
not a fo rum confined to a discre te public
s p a ce.”1 5 The Inte rnet possesses a similar “p u b l i c
n at u re” as a cable channel and likely will be
s u b j e ct to similar public fo rum analys i s.

U l t i m ate l y, t h o u g h , eva l u ating whether a ri g ht
of public access and free speech for a fo ru m
user is co n s i s te nt with the First Am e n d m e nt
ri g hts of the fo rum owner will be inext ri ca b l y
f a ct - bo u n d. The Supreme Co u rt has long
a d d ressed cases it re cog n i zed as implicat i n g
f ree speech ri g hts in purely pri vate dispute s,
w h e re the gove rn m e nt’s only role was to play
re fe re e. How the Co u rt pe rce i ves the fre e
s peech ri g hts of the fo rum owner and fo ru m
user va ries with the medium of co m m u n i cat i o n .
For ex a m p l e, a ri g ht of access to the pri vate
media was upheld in the bro a d cast co ntext1 6

and re j e cted in the news p a per co ntext .1 7 Mo s t
re ce nt l y, the Co u rt re j e cted a special inte re s t
g ro u p’s claim of access to a pri vately org a n i ze d
p a ra d e.1 8 Each of these cases invo l ved pri vate
p a rties who asserted speech ri g hts at the
ex pense of other pri vate part i e s, not the gove rn-
m e nt . It is unclear where a co u rt will draw the
line with re s pe ct to fo ra on the Inte rn e t .

Users of chat rooms and we b s i tes will likely be
e ntitled to some First Am e n d m e nt pro te ct i o n
f rom the acts of the fo rum owners if they ca n
p rove that the Inte rnet is “not open to all.” Th i s
d e te rm i n ation will undoubtedly be fact dri ve n
and the outcome is unclear. On the one hand,
s peech on the Inte rnet is more open to public
p a rt i c i p ation than speech in other media, e s pe-
cially the bro a d cast channels in De nver Are a.
Mo re ove r, it is much easier to own an ope rate a
we b s i te than it is to own and ope rate a bro a d-
cast channel or cable sys te m .

Neve rt h e l e s s, the increasing domination of
co m m e rcial providers co ntinues to bring the
I nte rnet closer to the limited access models of
t raditional media. Fu rt h e rm o re, p l a i nt i f fs may
a rgue that the costs and te c h n o l og i cal sophisti-
cation assoc i ated with cre at i n g, o pe rating and
m a i ntaining a we b s i te are still so significa nt that
t h ey serve as an significa nt obstacle to exe r-
cising one’s ri g ht to free spe e c h . It is ent i re l y
possible that a co u rt may view keeping chat
rooms and other public fo ra on the Inte rnet fre e
f rom pri vate censorship as nece s s a ry to pe rm i t
s pe a kers of limited means or te c h n o l og i ca l
s o p h i s t i cation to exe rcise their free speech ri g ht s.

Co n c l u s i o n
It is unclear how co u rts will proceed to dete r-
mine an individual’s access and free spe e c h
ri g hts in a pri vately owned and ope rated chat
roo m . In the short te rm ,t h e re are few risks to
we b s i te ope rators for monito ring and exc l u d i n g
t h i rd party co nte nt from their chat rooms and
we b s i te s. It seems most likely that a co u rt wo u l d
view the Inte rnet as a medium open to all and
a n a l y ze a plaint i f f ’s claims using the shopping
mall analogy, a n d, as a re s u l t, p rovide blanke t
p ro te ction for the actions of the web site ow n e r.
In the long te rm ,h oweve r, the co m m e rc i a l
co n s o l i d ation of va rious Inte rnet fo ra , t h e
co ntinued expansion of the Inte rn e t’s role in
s oc i e ty, and the po te ntial exhaustion of ce rt a i n
I nte rnet re s o u rces (for ex a m p l e, the supply of IP
a d d resses for new we b s i te s ) ,m ay make the
I nte rnet a limited re s o u rce and subject ow n e r s
and ope rators of we b s i tes and chat rooms to a
hy b rid status similar to that curre ntly ex pe ri-
e n ced by cable sys tem ope rato r s.
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1 0518 U.S. 727 (1996).
1 1A “leased channel” is a channel that fe d e ral law re q u i res a ca b l e

s ys tem ope rator to re s e rve for co m m e rcial lease by unaffiliate d
t h i rd part i e s. Se e 47 U.S.C. § 532(b).

1 2518 U.S. at 747; see also Miami He rald Publ’g Co. v. To r n i l l o, 418 U.S.
241 (1974) (stri king down stat u te that would have re q u i red a
n e wspaper to provide a right of reply for subjects of a newspaper’s
articles).

1 3I d. at 760.
1 4I d. at 804.
1 5I d.
1 6Red Lion Bro a d casting Co. v. F CC, 395 U.S. 367 (1969).
1 7Miami He rald Publ’g Co. v. To r n i l l o, 418 U.S. 241 (1974).
1 8H u rl ey v. I rish Am e ri can Gay, Lesbian and Bisexual Group 

of Bo s to n, 515 U.S. 557 (1995).



FIRST CLASS
PRE-SORT
U.S POSTAGE PAID
SEATTLE, WA
PERMIT NO. 183

Davis Wright Tremaine LLP
2600 Century Square
1501 Fourth Avenue
Seattle, Washington 98101-1688

INTELLECTUAL PROPERTY . NEW MEDIA . TELECOMMUNICATIONS . DEFAMATION AND PRIVACY TORTS . FIRST AMENDMENT . INTELLECTUAL PROPERTY . NEW MEDIA . TELECOMMUNICATIONS

This First Amendment Law Letter
is a publication of the law firm
of Davis Wright Tremaine LLP and
is prepared by its Communi-
cations, Media and Information
Technologies Department, P.
Cameron DeVore, Chair, Eric
Stahl, Editor, and Alonzo Wickers
IV, Associate Editor. Our
purpose in publishing this law
letter is to inform our clients
and friends about recent First
Amendment developments. It 
is not intended, nor should it be
used, as a substitute for specific
legal advice or opinions since
legal counsel may only be given
in response to inquiries regard-
ing particular factual situations.

To change your address or to
receive additional information,
please contact Sandy Andolora
in our Seattle, Washington 
office at (206) 628-7448 or
sandyandolora@dwt.com.

Copyright © 2000
Davis Wright Tremaine LLP

Printed on Recycled Paper

www.dwt.com


