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on account of race, cregd-uf'haﬁiaﬁﬁizﬁfigin to be a civil right
and thaet it shall include tﬁe.figbtfto ;écure publicly-assisted
housiug without dilcttﬁiﬂitiob;-_Tﬁé tpxt of the statute is:

“T'he right to be free from discriminstion because of race,
¢creed, eolor, or national origin is recognized as and declared to
be & civil right, This right shall ioclude, but not be limited

(3} The right to secure publicly-assisted housing without
diecrimingtion.” : S A et .

By the expresa'termaTOfftﬁifiéﬁ?{imendment. the power of
the appellant board tc order a ualéﬁijuixmited to those owners
uffering their homes for sale uhlléfa loan from a Federal or state
sgen: vy remains unpaid or uhileftherefisfa commitment for such a
loan. The statute gives théfbﬁiﬁdfﬁ@;@@yer to require an owner

to sell to any particular ﬁafqdhﬁﬁﬁdnffjny other circumstances.
That is to say, &8 8000 al-ihcﬁ'dhidhﬁiil paid, the board's power
in the premises is at an end, | ?E;.?--'

The statute i8: ! ;

" publicly-assisted housing' includes eoy building, struc-
ture or portion thereof which is used or occupied or is intended
to be used or occupied as the home, residence or sleeping place
of one or nore persons, and the acquisition, construction, re-
iiabilitacion, repair or maintenance of which is financed in whole
or in part hy a loan, whether or not secured by a mortgage, the

vepavment of which {8 guaranteed or insured by the federal govern-
merit or aoy agency thereof, or the state or any of ita political

subdivisions, or any agency thereof, provided that such a housing
accommodation shall be desuied to be pu icly-assisted only duriog
the tife of such loan and such guarantée or iosurance, or ii a

comeltment, issued by a government agency, is outstan inog thst
The scquisition of such housing acecommodations ma be finunced
in whole o1 in part by a loan “whether or not secured by s mort
the repeyment 1s guaranteed or ineured the federal
Aovernment of &0y Ggenc tE:raoE or the state or any Of its

paliticsl nubdivisions, or any agency thereof;” Laws © T

Chamesr 57, 7 @, pe. 109, 111, (Ttalics ours. )




The trisl judge (avoted this court with 6 painntakiug
unitten opinion in uhich the facta -re fairly stated as follows:

“The petitioner John 1, 0 Meara 48 o Commander in the
Loited States Cosst Guard. He and his wife own a single-family
restdence at 3004 East ?Oth Screec, Seattle, Washington., 1In
the early spring of this year, Commander O'Meara received orders
traneferring nim o Washington, D. Ly He placed his Seattle
home on the market by running an ‘advertisement in the Seattle
imes and by posting. 'For Sale' signs on his front lawn and at
other places in the nrtghborhood. He did not list it for sale
withi any zesl estate brokey as he in:euded to deal directly
with prospective purcuasers.
“The cowplainant, Robert: L. Jonel, is a Negro, employed
by the Unites Stutes Postal Service, /'On Sunday, April 19th,
;J snd Mrs, Joves and sowe friends visited and inspected Lhe
O'Meara tome. On Tuesday, April Zlst, complainant's attorney
went to the O'rlears home and left with Mrs. O'Meara 2 signed
esrnest money receipt cuntcmplating 4 sale for $18,000, 'all
cash to seller on clnuing.__twhe ¢qrn¢nt money receipt was ac-
companied by a <ieck for 51:000 &5 a down payment, These docu-
wents were leit with Mrs, U'Measra over her protest. On April
22, they were returned to complainent t attorney by Commander
w'Hcara
“Mr, Jones lodged ‘a nomplaiut uith the Washington State
Bosrd Agauinst Discrimination, which followed the statutory
sdrministvative procedure by convening ‘a hearing tribunal, which
cat on Saturday, April 25th, The heering consumed approximately
elever: hours and the :rnﬂscript of the testimony runs to 300 pages.
Seven witoceses were heard,. Thezclfter, the hearing tribunal
filed its opiloion, findings of fact, and order. The hearing
tribunal found, as a fact, that :he O'Hearas had refused to sell
their home to complainant because of his color, and that such
refusal constituted an unfair practice as defined in RCW 49,60,217.
“he home 1o question is dpproximately 24 years old., The
O'Mearas bought {t-4in 1955, 1t was financed through a private
lan insured by the Federal Housing Admiuiatration which hereafter
in this opinion will be referred to as FHA. The 1aw agaionst discrin-
foation under the suthority of which the hearing tribunal sat, in-
sofar as it spplies to huuains, uallnpt enacted until 1957. ;
"For the purposes of this opinfon, it will be assumed that
the heariog tribunel wes correct in finding thatr the O'Mesras had
refused to sell thelr home cqfcémplainnnt because of his color,

Judge Hodson admirablf-sraced'che evils of bhousing discrim

fngtion in the f{ollowlng paragraph:




“This court is fully’ cognizanc of the evils which flow
fver dincTimination Because of race, creed, or color in a free
democratic society, The practice of dincrimination is utterly
toconsistent with the political philosophy upon which our in-
scitationg are hased and with the moral principles which we

(nterit from our Judeo-Christian tradition, Tts effects, in
terms 0f socisl, economie and psychological damage to the com-
i { {,, are well koown. Susresatbd housing, in particular, is
1{nred intimately with substandard, unhealthy, unsafe living
comdltfons with resultant fire and health hazards, 1t undoubt-
edlv sontrivutes to instability o' famfly life, woral laxity,
and d:ifn{uﬂnix. It can and pust be elfwminated, not only in
‘qer that the members of our: ainorlty groups may reach their
iui! potential but aiso Ia order that the majority may be brought
{0 sct in a mauner consistent with the prin iples which they pro-
5. 1t may »e noted also thet: elimination of discrimination
ie necesnary tor the sake of America's relations with the rest
f the world., Our standing with the so-called uncommitted peoples
of tie warld suffers seriously because of the contipued discrim-
gt Loun and eegrogation practiced An America.’

The trislicourt revi:ﬂf

presenting related problems ai'follcwlﬁ”

ainst Discrimination vs.

Yew York Scate Lounmstion &

Pelhgia | H-'! Apartments, Ioc,, et al,, 170
M. Y, (24) 79 958)) 1is Ia ex o. 86#2/195? in the Supremu
sutt of the Stave of New York for Westchester County. The
-n!uﬂ10n Aygainst Discrimination had ‘ordered the respondents
act 1o discrimingte 4n the leautng of apartments in alleged

‘ghl‘ﬂlfhlisilted housing. The respondents were the owners

of & msliiple spartment dwelling. They refused to lease an
avartment to one Shervingtoo, a Negro. 'They admicted that

thefr refusnl wss because of his race,  The FHA comnitment had
vaer wade on June 30, 1953, and the eifective date of the New
fork statute was the following day, July lst., It is to be noted
tho! rhe New York statute'is praspective only. 1t does pot, as
the Wasbiingioo statute purports to do, apply to housing which
was publicly assisted beforg its effective date. The bank sd-
wanres which were made on account of the insured loan during
Fosstrysticn of (he project a1l came subsequent to the effective
date of Lie act, 1t 18 ro.be, ngted alno that the New York statute
applites anly 1o vjltiplo dwallinga ‘or’ housing projects of ten or
mare contisunus houges.: 1o the circumjtnnces, the court had no
diffivulty in findiog the reepondents property to be publicly
asileted, n the constttucianal queatLOn, the court recognlzed




that the legislation could be juntifiod only 1f it was determined
that {t was s vaelid exercise of the police power. It was held

that -the act was o valid exercise of ‘the police power, and that

fts limf{tation to the specified clasael of housing and to housing
which becawe publicly assisted after. July 1st, 1955, was a rea-
sonable claguification or at least was not so arbitrary and
unreascnable as to be in violation of the equal-protection clauses.
Avcordingly, the application of the Commission to enforce its order
againat the respondents was granted, ' -

“levite & Sons, Inc., vs. Divieion Against Discrimination is

No, A=134-58 in the Appellate Division of the Superior Court of
Bew Jersey, decided July 22, 1959 [since «ffirmed by the SupTeme
court of New Jersaey, 31 N.J. 51"0 158 Ay (2d) 177). ‘Ta that cage,
the niafintit{ appellant was the developet 0L approximately 16,000
;'e-ﬁswily houses 1in & project known as Levittown. Tts c0pla[ntiff

cenfield's Farm, Tnc., was the develapar of approximately 600
hun ve in hr#eﬂlftld s Village, The FHA had committed itself to
Liogure oortigagee made by purchnsers.— It was necessary for FRA to
approve the site and to lay down requirements concerning drainage,
atyect layouis, parks, curbu, sid i utilitles, including
water and sewage disposal,’ nndxsdch\ rovements as top soil,
atreets, treen, d.iveways, entrance walks, finish grade, etc.
inésviuual appiicntioﬂa were proceased by the architecturel valua-
tion and mortzage credit sections in the Chief Underwriter's Office,
During the course of the construction, FHA 1nepectors made perisdic
inepectione. In fact, at Levittown a full-time FHA inspector was
euploved, The court concluded that e plaintiffs would not have
undertaken rne developments {f they d not been assured of the
avallability of FHA financing and, accordingly, in view of the
large scale and sntimate coﬂnpctiba of FHA with the dev910pments.
the cnurt'had no difficulty in concludtng that they were 'publicly
asuiaved,'” :

1t {8 to be noted chat the:decilion in the Neu York caae

wes by a trial court uhosc decisiou“ iﬁot bind;ng precedent.

The power of the 1eg£llature to ven: the appellant board

with suthorfLy to order any or;gll gnﬂgrs to sell their homes to

particular persons 48 not pféiénteéhj

But on the contraxy, the only_qulatiou i8; Can the state

constitutionally compel a home owner to sell his home to one

W
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denignated by a ntate ndminiatrattve agency solely because such
howe swner has not pnid 4 public loaa df a loan guaranreed by B

Federal or state agency whlle immunizing all other home owners

from such coercive powars

We affirm the judgm@ng ﬁoldiﬁg‘the statute unconstitutionally

discriminatory undet_tﬁé eqﬁii'p#étécpidn clause of the fourteenth
amendment to the Fede:gl cpﬁﬁgiﬁu;igh,géd'the'pri;ilegas ghd_imr
munities clause of Art,.I; gfié,lqk;?ﬁgfﬁtatc constitutioﬁ. |

The recasons atéted by.Jhdge Haﬂﬁon therefor are adopted as
the epinfon of thig court, i it

Judge Hodaan 8 unrds are..;

e s A At may very uell be?that, if the FH& 1nself had had- .+ 7
a regulation, at the time he obtained his loan, declaring that {
tnose who took advantage of FHA benefits would thereoy be prohibited |
from discriminating in the eventual sale of the property, such regu- |
lstion would be valid and binding. He would ‘then have had the choice
of acceptiog FHA financing with such ltmitation, or obtaining private
financing without FiA, In this case, the house was built loog be- AT
fore there was any FHA, and Commander O'Meara obtained his loan two
vears before the effective date of the antidiscrimination law, In b
the circumstances, it cen hardly be ‘argued that he voluntarily as- i
sumed any limitations at the time be obtained his loan., . .

"One further question remains: Is the classification created
by the act regsonable? It appliea only to publicly-aasiuted‘
property,

"Mr, Justice Holmes,' in Pataone VE, Pennaylvania, 282705 8y =1
138 (1914}, had the following to say on the subject:

"'We start with the general connidezation that a State may
classily with reference to the evil to be prevented, and that 1if

the class discriminated againlt is ur'reasonably might be considered
to define those from whom the evil mainly is to be feared, it
properly way be picked out., ', . , It is not enough to invalidate
the law that others may do. the same thing and go unpunished, if, .
a6 a matter of fact, it is found that the danger is characteristic
of the class named.. ‘& » . . The question therefore narrows itself
to whether this court can say that the (legislature) was not war-
ranted In adssuaniog ag its premisc for the law that (the class which




the law sinyles out was) thbgpqgﬁita:'source of the evil that
it desired to prevent,! o0 =

‘There is 0o reason to suppose that persons with FHA
ROrtiages on their homes are wore likely to discriminate against
winority groups Chan those who have conventional HOrtgages or no
aortyages, or those who are purchasing upon contract. This act
would prehibic Commander O'Meara from doing what his neighbors
are at perfect liberty to do, It gives to tho:e who have con-
ventional mortiages, or no mortpages, and those who are buying
upon costract, special privileges and immunities which are not
sccorded to nim,  The classification is srbitrary and capricious
and bears no ressonable relation te the cvil which is sought ty
be eliminsted. It not only violates the ecqual protection claus:
of the l4th Amendment to the United States Constitution, but
vioiates the speclal privileges and immunities clause of article e
L, Section 12, of the washington State Lonstitution, ' .

ibe judgment appealed'Eromiinfiffirmed.

WE CORCUR ;
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MALLERY, J, (concutring) The respondents refused to
tel! thelr home {0 a Hegrn. and when the Washinoten State Board
rasinet Discrimination (herelnuftn* calle4 the board) ‘ordered

them to do sc, they appealed to the-SUper ur court,

The trial tourt, upon t e appca hield that Laws of
19%7, chapter 37, p. 107 (herejna_ter referred to as tb act),
which creatsd the bosrd and_ggve-it:{be power o order the ssle

if private properiy to & Negtb}iﬁaa&hﬁconatitutional. The board,

in Its capacity és a plr’l}' Litiqan.

‘then appealed to this court

_uwn c:d:r, which it had issued
._“

the {rial courits 1evarsal of 1ts

in its role as » tribunal.

The res pondants' houe W _ch w3s ordered solu to a

Mearo, is specifically protected against guch an order by amend=

nent ¥ of ihe Wuahington state ¢os
i ats property. sball.not be taken for g;;¥fge use,

except fur private ways of necnssity. and for drains, ume s,

“r ditches on or across the lands of others for asgriculiural,

fumesthc, or sanitary purposes. s (Italics mine.)

”'itut ion, which prov 1368,

The sct of the logisia 're.ls invalid because it der- o,
tgetes from this cunstltutionai" ght; The lagis]aiure attempted ;!
to evade the prohibitien of the constitu*ior by usinc an arbi-

trary clessification of prlvate hohes, which it designated as
kubliciy-ayeigted hougiag.. 'This uas done in recognition of the

fact that the ninth ahehdmen?_

 5 not_applicahle to qovernment

institutions. It then: proceeﬂeﬁ to subjact private nomes to

forced sales to private peOple on the uasumpLiﬂn that it conpld




Lieation of publie]ly= ggggg_gg'
which grovides, 4n 1g; jlgl

Y. . arflstaty agency i_. ein crezted with powers
with reafect to slimination and pravention of discrimination
o - .« it public kg "'betauae of race, creed,
color, or fis. ;uﬁé] ar g ni ' fJiCS m‘hﬁ.} A

ifie act is not concern»d), uover

"”ubliciy-qssistcd 0 'f
v, used . ., as the home
.rlch is flnanced in whols or:
repayment of which 1s guam't
qove:nm.nt + s+ OFr the sta
loan . e

one or more jersons,
)y 'a loan, . . « the
sured by the federal
,ng the 11fe of ol FR

The theo:y‘dfrthﬁ ac f' ”;fﬁ; financ 3 convevts

state constitution. T : : L

The constitﬁii#na' igd.by this ca;;“fs'simply
this: Can a gri vate paxson Nag;‘q .
sell nis private hqme to hin?

hite. COMPEL nny owner to

hlquestion says tna+ he
can. The snswer of the ninth ;of the siate constitution,
guuted gbove, i{s an unequivo' ] 1#'-peraonal charactexistics
of Lhe home owner and.would-_ ‘}relevant to. the con~

stitutionay Lrotectlon of. priva e::; rty, which is 3b=olute.




The act violates th- ninth amendment of the state
constitution and 1-, thcrnfore, invalid. '
! : 11. =
The tribunal's order that the respondents sell their
hiome te a Negro fnvolves the'tiﬁiq-gnﬂ possession of real prop-
erty. The act purports to coﬁf&r Jurisdiction upon the board
and tribunal to make th- adjudic;tfon embodied in the order

spplicable tp real propcrty.
This is viclative: of Art. IV § 6, of the state con-

stitution, which provides, 131!__‘125
in all catc!lf ?ufeiigéhcgzizlfzaiﬁeh:::l?riri;ossession g%ion
real property, . . .* (Italies mine.)

A resl property owner has a constitutional right to
hiave his title and posttssory rightt to real property adjudicated
in the superior court in ‘the 11;11 jn;;;ngg It is apparent
that the act purports to relcgato the superior court to an ap-
pellate jurisdiction and to. confor-g;igigil jurisdictioﬁ upon
the board-tribunal for the'purpéiﬁinfiofdering the sale of real
property to Nag:Ol!. vl  _' :

Nene of the 1nferioz tribunals in this state can ex~
ercise goy Jurisdiction whatever over ‘the title and pousession

of real property for the 1ngscapablc :canon that they have no

ordaingl ‘_3111151523 over raal property in particular and no
fppellate jurisdictien of any kind._

The act ignores and'violntus the state constitution in
its attempt <o confer «riginal Jur13d1c~Lnn upon the board and
thereby raeleqate the supsrior cou:t_to an appellste jurisdiction,
This ls done specifically in ROW 49.60.270, which provides for

". + . & review of such order in tha'éuperior court . . .® It




further emphasizes the lppilil?i:nifht§ of the suporiof;&oﬁrtts
Jurisdiction in RCW 49, 60.2601'ihich provides that, upon appeal
from the tribunal'’s order ta the suplrioz court, b

“(2) The findingt of the hcarinq tribunal as to the
fscte, &f sopported br suhatantial and competent evidence shall
Le concluaivo .. ;

The act is a loglilitive:ijﬁdate to the superior courts
‘o give crederce Lo the fiﬁ@ﬁai'fiaaiﬁgﬁ c¢f an inferjor tribunal.
It therafore viclstei_ixt;fiV;f§Zb;ﬁof the state constitution
for the reason that only nﬁb??iof}p&ﬁi@S'have criginal jurisdic-
tion cver real praperty. i “  i

i 111.;

The act viclates Art. 4, § 3 of the state constitu-

ticn, which provides: :

"No pesrson shall be daprived of life, liberty. or
property, nithout due PTOCEss o of law

Tncnt of g_g g;g_gii of law

iwconflict resolved by an

The most alomontary i
it that the adverle pn:ti's hsve the

independent trlbunal. The txibun.l created by the act is neither

independent nor .‘.-pnrtial.E It il an _ntngral part of the board
and serves as its right hand. RCI 4 60.25C provides that the -

chalrman of the board (in its role a

;prosecutor):shal‘ gppoint
the tribunal from among thc_‘, ; ,fmamﬁars of {ho-boafd qifa
panel of hearing examiners . ;5;€éph.u:

Thus, the beard snd tribunal are conposed of the same
mambere, who function togethtr for a common purpono. The coach
of & team is never plznitttd ta nppoint as referee one of his
players who happens to be on tha bench at the moment. Nhere
one garty litigant appoints the_tribgngl, there can be no claim
that the adverss party has hgé,hic'dp;;in tourt. The board and

ite self-appointed tribunci &ognot-ﬁiét the most elenentafy

requirementis of an independent jugdicigry.




_ IV;;=3_

The act has created an aqoncy with a combination of
ieglislative, adninistrative, -and judicial powers in violation
of the constitutional_sep;;gtion of ihese powers, Its legisla-
tive powers are found in ROW 49.60.120, which provides, inter
alin: ' S

“The board ﬁhall haﬁ; tﬁn'functions, powers and
LR ;'3} Te adopt, pramulgato, amend, and rescind suit-

able rules and regulations tc carry put . . . the policies and
practices ¢f the M ¥l (Italics mine.)

HOW 49,600,120 gives 1t1the:power *{4) Tc receive,
dnvestisate and pass upon complainti'. « «* (Italics mine.)

The board hass exerclsed the authﬁrity conferrad upon it by the
sct 1o both proyecute and judge over five hundred complainte
filed with it, rha following thingl we:e done in the instant
case under the modug gnggg_g; authorized by the 5pscified sec-
tions of the act: :

The Negroes gggnlgiggg to the board that the xespond~
ents refused to sell their home to. then (HCW 49.60.23C).  The
veard investigsted and made ﬂ'_iﬂﬂa_g 1n favor of ithe Neagroes
(FCW 49,460, 240), Upan respondents' refusal to accede 1o the
board's finding, & tribunal was appo&ntea {RCW 49.60.250]. 1t
hela a hearing and jggugd the order that respondents sall their
tiome to the Neoroes (ROW 49;69;250}.51fhe respondents appeaied
the order to the superior couri_(HC? §9.60.2?0j to avoid punish-
ment for disobeying the t:ibhnal'a_dradi} which is a misdemeanor
(RCW 49.,60,310), ; Ui

The superiericourt reverséd”fhd tribunal's order upon
the ground thet the act nutﬂoxizing coercad sales of private

humes 10 Negrees is unconstitutional. The board, &s the adverse




Ve,

party in the litigetion, ubppiled:frouftht superior court's re-
versal of the identfcal ordqf which itVitself had issued &8s &
exibunal (ROW 49.60,260(3))% ;

Trus, ihe beard initisted the case in its role of
investioator. As prosecuter, i% presented its finding te
tteelf ns a tribunal ‘in which yole it 2djudiicated the respond-
ents® properiy rights by'ohtering an.otdea or judgment that they
sel) thelr home 16 the Negro: 'oap;ainants. ¥hen the supexior

purt Teverssd the tribunslts 1udoment, it revertad to iltsmole

as prasezuter by appe;ling the supsrior court's reversal of its
gwri erdey sniared as & 1ribuhal'to-tﬁls court. Pach Bah of
Mirado {a@e switched roles more tuﬂefully, bt riot more often
than tke board does purguant to the provisions of the act.

The act_#saun;qqqﬁgguti'*ll ecause it confers &
combination of powers U§oa.th§ Edlgﬂ ghich the state congtitu-

tien reguires to be atpatate.

ihe act czroneotsly nusuue: tbat by merely calling zny

agency s tribupgl, It cen then function a8 & court in additlon
to 1ts other guties even thaugh lt lncks sll the e]emanta and
chergzslerietice which axye cqng;itutggnally ezeential to wfford
due process tu p%t{iéﬁthrbﬁgﬁtﬁﬁsfd;b;it.

A Cyuvasl exauinstiou ef thc s¢t reveals that the com-
mittoe oxr Lribungl aerves as a flying squadron £ be called
anywhere to bargain on behalf eof any;d£<g, untled Negro whe hes
com:)aimwd agatnst s white rnn. It ;fl' salled s boerd inm this
bargsining state of ths g?é#éﬂﬁihgzlflt designates itself as a
tribunal in the sucsceeding téef;i?g%gtgée.

The et pravidas for thi#:inﬁtaﬁ*anenus trangfermalion

BCW A9. 60,250 provides that the board

-

ir the following eestinosn




render its services free of Chargé-ibfﬂegro complainants, :RCN
49,60,.230 provides how » Neqro filec his complaint to mobilize
the board. KON 49,60.040 providos .hat a Negro 1s discriminated
sqainst §f, by purchasing any sexviqe.or commodity, he was
", . . trezted az not welcoms, actepied. desired or sclicited;
J* RO 45,100,240 provides the board will promptly investi-
aate the comglaint and, if true. will endravor to secure a
wi sn aurnement from the white man not te repeat the offensive
act alleaed in the complaint. '
The board thus b;iﬁhins fdfﬂvoluntazy written surrender
the white man'e p:ivate._'cc_in’si:ltq-tfibnal rights. This is made
financially attractive to the ﬁﬁifa ﬁgn because his surrender
at this stage of the proceeding can]Se made without any cost to

biwm., If he nlec.s to difcndahis.cbnstjtutional-rights, he must

huar Tils own cost in the ansulng prusecutian before the tribuna
and upon appeal. This is reputed, in the Iinstant case, tc be
Gpwasrds of ten thousand dollars,: RCW 49.60.,250 provides for the
trivunal hearfng, and the 15|uance of a formal order by it. RCW
45,640,310 makes disubtdience of the order a misdemadnor. 1f the
outeome of the board or tribunal nctian is pot what the Nearo
wanted, he may liave & new haarﬂng'before the board, orﬂhe may ap-
jeel from a tribunal order to the supnr‘or gourt (MW 49.60.270).
he board and tribunal would be well calculated to

schieve tie objectives of the actabyhsummarzly disposing of in-
dlvidusl shlestions therste were it-not for the fact ihat a
Court CARRGY prosscute é case befort 1tself and a prosecutor
cannzt be the judge of & case he presan*s.

Thye act attenpts to_cigapﬁ_;uch.an unconstitutional

combination and caps 44 lll'off'wiihia final coup de grace' to
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¥ -r.v. State, Jpnes intervs

Romelling, J. (dlu : :
presented in this cese, whethe + the 1957 amsndment to ncw ug 60 L
0% ‘s » valld axercise of ‘the police poaar, the ma,nrity nave not

geen Tit to ast forth ths rulf;}wh;éh blnd the court Ln exsminln&

auch & guestion, Thaﬁe'fuiés sc- 'tau repeeted an:c yet apparent—

ly not slveys uwaerateod vera_mcat recett-y set forth: 1n lerk Vs
h'(ed}jqﬂl and sre ic brief:

Dvyer, 156 Wesh, Dec. ﬂhU }5
The state constitut;nm 13 not 8 prsnt but & 1imitation."
¢o Lha Levw-making power, and the pOﬁer 01 the legislsturs to en8c

all joessonsble 1avs is unrﬂstrained except duere either expraaaly

irouy foln }h”aronce, it 1s grqhibited by the state snd federel
conatitutions. Whepe thevs 5 of ’"statute is essalled, thers

a o presumption of rhu cénstitu
matit, unless its repugnancy tu the oonafitution clearly sppeara ar
te made to BPDeAD beyond a,rqsadnable doubt._ Whers posaible it

will e presumad thet: the laeig st hea sfrirmalively determined >

na 1ty of the legis;atifa enact—-

atiy syecisl facts requisite it} of the enactment even

in the chouen reprﬂaﬂhtnt

court,
ps3ses & iev, it

Tha Dﬂliﬂﬁﬂpﬂﬂg
the publlc heslitls, seraij;~fﬁ

tute of soveriguty, anleqaﬁntiﬁih nt of-the pouer.t':gcvarn,
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end s function that caunot be uurro;aernd. It exists vifhout
sxprosa declsration, snd the onlyTlimitation upon it 18 that it
must reasonably tend to corract aoua evil ‘or promote sone inter-
est of tho etate, snd not violato any direct or positive mundnte
of the constitution,

I think the majority have oonceded thet there exists
sn ovii wvith wihifzh the leplalature 13 properly concerned and that
the :sv in gueatlion vas enscted to ccrract 8 portion of that evil.
Thay hisve quoted from the opinion of tha trisl court e finding
the! the evil sctuslly exlsts; so 've ara not limited to & presump-
tian that tha leglslature found the awil to exist. We have @
finding of fect thet 1t does exiat.. Vlthout such 8 finding, we
vould still be compelled to take judicial notice of the fact thst
disorimination in housing is one of the: major ‘social problems of
our fisy, seriously snd adveraely nffeoting the public welfare.

Without doubt requirement for a valid

sxercise of the police power. haa been met. Doas the lay:in gues-

tion ressotielly tend to correct tht evil? The mwajority d6 not

deny that 1t does. There may. be diaegraement as to vhether s lav
reqguiring eslliers of publicly-aaslsted_houaing not to discrimi-

nate on the vesis of race, craed or : lor is the moat effactive

vey to stteept to correct or. sllaviate the problem or the wisest
vay, bt 1 thiok it csonot be gain sLd thnt, wherever the 1av is

enforced, it doezs teod in some’ vay to'oorract the evil. A crack
eppears in the wails of the gbntto, and ‘the educational process
vhijch, we hope, will somaday climinate the evll of discrimination,

begins. The second requiremaut for a'valid gxercise of the po-

lice power has therefore bean met alsﬁ _
But the mejority have dacided thet the lsv must fall
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becsuse it violstes tvo diroci'érnpsiiiive constitﬁtiénbl man-
daten--ths fourteenth amendwont t;'theffederal conatitution,

vhich forbids stetes ito deny equul:_ ! ‘
sons within theip juriadictidu, ﬁnd Art ) 1 5 12, of the state

conatitution, vhich provides.

"No lew shall be pasaod graut ng to sny citizen, class
uf citizens, or corporstion other then municipsi, privileges or
{mpunities vhich upon the same terna*ahell not equally belong to

all citizene, or corporationa.;'

Thess provisiona'do Bot pfohibit class lagialation.
They do require thst such legislation muat appiv alike to all per-

sons within e class, ‘sund reﬂuonabla 1ound must exist for making

s dintinction betveen those witnln, and those without, & desig—
natod cless. Within the limits of thﬂae restrictive rules, the
logislature tiss 8 vide messure of diacration, and its datermlna-
tion, whan exprassed ln atatuto"y~anaptment cannot be auccess-

2, .erbltmry, unreasohable, Tndi

fully sttecked unlaaa 1t 1aj b
sgultsble, and unjuut Clark v.unwyar, aupra, ‘Psxe v Grandview
i wWn. (2d) 342, 294 P. (ad) 402; Bauer v. State, 7 wn. (zd) 476,

110 P. (2d) 154,  Thase casos aia ) PO t_out that it 13 vniversal-
1y tmid ths! courts will pot. look too icely into legialetiva acts

to doterwine vhethar a reasonnble 'istinction exiata.
erlooked by the trial court

These ere rules vhich
- uontly bsan overlooked by

thair own.' Significantly,'

i itn memorandun opinion lnd h

the mejority in sdopting thatfopi
wursover, thoy have overlookad tha_corpllary principle that the
logisisture, vhen it chooaea to acf to orrect 8 glven evil, need
Doy correct all of the avii nt oqco _but_nay procesed stap by atep
The power of 8 state to clauairy dbjamta of 1agialation way be do-
termined ry dogreess of ovil or oxeroiaed in cases where detrimeut

in spacielly experienced. uumercua csaea of the United States




suprems court and state cdurfi.io'hbiding ére cited 1n_1glﬁﬁ. Jur,
163, Const!tutional Lev § 485, n. 1;_If$m§ng them ialibdghnGXJv.
Maytury, 145 wWesh. 146, ?59 Pac. 175 ;: o s :  .” :
Wes there in thil caua no:rpasonable ground of distinc—
tion tetvesn sellers: of publloly uaai,ted housing and aellers who
have not recelved such aid? | 1 think it should be manirest that
while the practice of dlscrimination on the bsesis of race cread
objectionable end. hsnmful

or eoclor in the sale of any houaing
to Lhe community, Iin the cssa of = sale bj oneé to whom the publiic
(includiog those discrimlnated sgainst) haa lent its 814 in gc-
quiring his ovnership, it is particularly odious Tnaamuch ag the
state itself is not‘panmitted, under tha fourteenth emendmant to
#ive any support to diacrimlnatory acta it seems only 1ogical to

wme thet the legislature, recopnizing tbe great pubiic concern in

this matter, should determine thet it would not Aend its 81d in-
directly by permitting. diacrininab:;_ tithpnq who oftan:thair
publiciy-sassisted bousing for ssla; S : i
It is Lgnificant thst, vlth the. exception cI colorado
8l1 stletes which have enacted laws prohiblting discrimination in
housing (Celiforunias, Connectlcut Hsasachuaetta, New Jeraay, New
York, Cregon, Hhode Islend, Uaahingt M) limited the coveraga ‘of
the lnitisl enectment to public orupublicly—aaaiated houaing. In

tve of these states, New York and Neu Jersey; thase laws hsve been

uphoicd ageinst the cherge of unressoi bie clasaificstion.' In the
Now York csse, New York State Comn . Ag_inat Diacriminetion V.
Palhaw Mell Apertments, Inc.: 10 Hiac ?(Qd) )}4 170 N, Y. s; (Ed)

790, tba opinion stetes that

P L 7 L teat 18 vhethar nr ‘not the clasaification
refits upon somes reasonsble besis bearing 1n mind the subjeo*
Batier snd the object of the leginlation.

After noting thet civil rights -and enti- diacrimiuation




ingielation both in Kev York and on*thé federal level have been
" atap by atep” proposltion, the court continued:

i eeding step by 8step by legislative

bodien to n;lninsto t gractice of raciel discriminstion in
affpira ciornly convected with the lives of our citizens is
not only s ressonsble, but in view of changing times snd cir-
cumstsnces, s required method of procedure in the interest of
public velfara, The Legislature was suthorized tc proceed as
i1t did in 1mpusing & ban sgainet discrimination in housing,
that 1s, by grsdusl steps beginning vith provisions applgcable
to vericus clesses of pubiicly owned snd wseneged housing and
over & period of time axtendi wvislons to specified
clmsses of privete housing pro, ectt naugursted or carried out
vith povernmentsl sssistsnce. Proceeding in such manner re-
gquire clnalificstion in tha logislation enscted from time to
f;nej } under the circu-utancea reasonable claassification
ves Jjustiflie

In other vords, 15_the‘1§£@aleture acting.unreason—
xtly vwhen, in sdopting rerommg inf@ﬁiﬁ.emotion-vrapped field in-
veiving resce relstions, it ele§tp tq:proceed slowly”

Iu the Nev Jersey cese rL?Qitt & Sons, Inc. v. Division
Ageinst Discrimination, oto., 31 K .r 51%, 158 A. (20) 177 (ap-
peal dismissed for waot nr a subutan ll federal question, 563
M, 8, 438, 4 L. Ed. (24) 1515, 80 S. Ct 1257) the state aupreme
court daslt st length with the arguuant that the New Jersey law
sgainst discriminetion, by 1nolud1ng vithin ita purviou only
bliciy-aasiated housing, created .n unraasonable and arbitrery

alssmificstian in violation ot tha foderal and stato conetitutions.

Queting Clerk v. Peul Oray, Inc., 306 'a. S. 583, 83 L. Ed. 1001,
5% 8. Ct. 74k, the unanimous opinlou atatad that therﬂ 13 '8 pre-

sumption in fevor of tho conatitutionality of a statute end that
't will be upheid unless facts judig;g}ly known or proved refute
that presusplion. The opinion thbn'ifaied that claseifidetion
vill be susteined uvnless 1t causen "invidioua dincrimination, end

next gquoted the following pnuuage from a previous decision of the

ssme court (Kev Jarsey Restewrant Asaln; Inc. v. Holdermen, 24 N,
205, 131 AL (2d) TRyt

?
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' R 1) 1. euaily atbted thnt the classification
(1} wust not be E:lpnbly arbitrery or cspricious, and (El must

have s rationsl bssis in relstion to the specific objective of
the lafialstaon But the second proposition 1is qualified b{
limitstions vhich ¢ nd the d ficultiea of one who essslls

tha lepislative decision. Thus 1t 1s pot enough to demonstrate
that the legislstive objective might be wore fully achieved by
anothar, more expensive classificstion, for the Lagislature ma{
roco§11:a degrees of harm and hit the evil where 1t 1s most felt.
[ettlng cesss] The Legislature masy thus 1limit {ts sction upon

s decision to proceed ceutiously, step by step, or because of
practicai exigencies, 1nc1ud}ng adminiatrative .convenlence snd

axpense . . . or becsuse of "some substentisl consideration of
pubilec palicy or convanienca or the service of the general wol-
fere. . . . Hence it may "stop short of those ceses in which

the hers to the fev concerned is tho ht less important then the
hare to the puulic thet would enaua the rule lsid down were
made mathemsticsily exsct. '”f'

Applying these rules to jeae st bar, the opinion

retnctad e unveesonab\e class fication argument. It saig:

o Ll

Conad dar#ng the circumstances which led to the ensct-
ment of the stetute in question, it becomes egpparent that the
clasaificetion presents no cons£iﬁut1anal difficulties. We may
note the press.og nesd for edeguste housing tor minority groups.
Maoy more i{n these groups than at present would be in e pasition
to take au Bul ive snd bepeficiel roie in the culitursl, soclsl,
and econom.¢ life of the caumunl‘ﬁivare they given an Oppcrtunltj,
6N 8 vile. fector in effording t f T tun is access to
normel housing eccompdetions. . The por on of t statute in
question which relstes to housiog ma Ibe viewed &s & meauns cnosen
to eame the housing problem fscing m nority groups. It wsay be
ergued thet the osln purpose is -t scure some messure of adequate
housing for minorities snd only. incidontally to this gzrpose is
discrimination proscribed., The desired end msy be schleved by
legislating in regard only to 8 specific kind of housing. And
tha type of housing chosen is that most easlly finenced snd as
to vhich estsblished patterns would leest 1likely be disturbed
If these gosls sre not the intent of thﬂ legislsture, they do st
lennt sarve to demonstrste, insofar as give s ressonsvie
besls for ths ststutory classificastion that the statute is not

‘ovalld on its face or pslipabl arbitrary. cr Sage Stores Co.
v. 3tete of Kansss, %23 U. 8. é? 35, 65 .8 g B9TL. Ed. 25
(IT%Y) Jawmoohean v. Herner, 1 5007 5Ig 526 (195%),
cortiorsri Jenie 20# 5 99 L. Ed. 1241
(I95% ] Ratngold v, Harper; & N. Ji 182, 19% (1951).  In the sb-
sence of 8 Bhowing OF &n fctusl injury-{o the laintiffs which
ves not attempted in the proofs, we csnnot declare the lai.ala-
tion unconstitutionel. us, the ‘means chosen by the slature
to sccomplish 1ta %oals are not unreaaonable, snd on that besis
ve hold thst pleintiffs’ ergument thet the Lew Agsinst Discrimi-
nation 1ncurpurateu a0 unconatitut” na& clsaaificat;on is with-

out marit.”

The rriéi'court 1n“ihe casé’befcré'this court;?ttempt?d

1o dietingulsh these cases b, puin' ng out thet in the New York

cese, meltipie-unlt spertment hqpqes "ere involved, whereas O'Mears




wap marely selling a"p5198t5'f§8111ng ﬁdihttemﬁt w&&fﬁidéhto
diatinguiah the New Joraey wase which ealt with diacr;mination

in the asle ¢f one- family dwelling u

wes passed. Tnoy say: thlt O’Mears id nqklvolhntarily aubjept.

himsslf to its restreints uhsn he. ¢ bis housing. fThe same

would be trus of any peraon vho h qui-réd his property, ‘r en-

terad loto ® contraet fon 1ts. purc; ss prior to the effective
date Of the sot 1f 1t applied to all nouaiﬁg ang not just publicly-

financad housing; yet Lhe majarity epparently concede that such 2

iav would e valld. 7The same facta ' sted 1o the Lew Jersey cs:ze,
but no e ssv it to attech sny significance to them. I do not
see Lhat lhay ers at all rnlgven g islno contention that

this is o1 ex post facto 1sv r rat“ activa in efrect.

Without criticizing the ”eraey cese in any wey, the

e jority diamiss it s "not/ binding dent _althougn they ha'e
ne hesitstion in adopting, vithout analyais or d;scuss¢on, the
triel court's opinion rendared inlthi aae.‘ That "binding pre-
cedent’ wes criticized st aome langth 5sh'article which appears
l{‘p{f33, ur-ttqn;py Avnolc i

recognize that this is not

16 the Newv York Law Forum vul 6
Forstler and 3ol Rabkin. I readily

binding precedant either, nevartheles the abthdr's aﬁéiYSia of

tha cleesificetion roblem 1n thia c _ 1a-ao succinct that I wi;l

take the liberty of quoting fromfi £ er'settint forth tue rules

whitch 1 heve peferred to nbove ragard ug“tha haavy burﬁen rasting

on one sssailiog 8 ssaificatio:

?thet it is srbitrary and

vithiout pressonstle 4 eis, thex,aqy:
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"1t would afpear thnt ths' 1slature'a decision to
impose B dul{ of nmon-discriminstion on those selling housing
vhieh they obtsined with the 8id 'of ‘the public credit liss sev-
6ral vary reascnebla grounds. It is hs %i ‘arbitrary for the

lepislature 1in selectin@ the housing t ch 1t will first
spply & ben on discriminetion, to impose that pequirement of
higher \ommun¢tgsconduct on those rece iving public sid. Is
nct the strengthening of the gu&raptea of équei treatmeut im-
plicit in cur baesic dsmcﬂratic {nstitutions 8 proper reguire-
mant to imposs on housing obiteined by the use of the puulic
pred‘!“ ﬁnothar reasonehle ‘basis for the lepiglsture's se-

getion of pubiicly essisted housing hie: first cless to be
a.'Jathuﬁ to & ben cn olgerimination het ' such 8 ban can
be more essily enforced then & ben vn other types of housing
pince the very involxeman*'cf & public spency ib such trans-
fors mekes sulcrcement of the ben essier in such trenssctiocuns.
Furthermore, the senction of possibleidelsy or suspension of
the pulisic mort:age insursnce a8 sveil ble as ‘& potentisl ego-
gitiausl ﬁqiﬁrCAFS davice, -

'It i3 glesr that the one but aeversl
vapletely reasonsble bases for the _egislstive ¢laasifice-
tion involved i statutes berring discriminetion in publicly
susisted housing erd that, therel ‘ore, euy effort to strike
down such stetules as .mproper lagix ative clssaif;eations is

'..f"‘l;' apar. ' s e ;”,.. ‘ ‘&

C‘_
i"t'.-

the constitutionslity of en ac

e frueooms proteﬂtad 'g;tiyé:ﬁapdétéﬁpf:ﬁha - &)

conatitution ere thcae containcd ‘he iﬁét'aﬁqndﬁbﬁt-tq,tha
§ 4,5, eud 11 of the:stete

:neligion, speech, preaa.

fodaral conetitutian, andg_rt T

coustitution. These are the fraa_“
and sspewbly, In hnatrand v. Balmer, 53 Wn, (2d) 460,335 P.
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(29) 1¢, this court axorciigg-fﬁ,’"' m:axtreue Judicinl AR
atreint In upholding n_lawfiisiﬁi LLEC L] iuterroronce with;
tvo of thoas rroodoﬁdilddbféﬁing jigantly through 811 manner
of evidence (reliable nnd notjaé reli;ble) to rind sano racta
 ‘Hov coufrontod with an act

vhich would justify 1ta enactuent:
vhiich dosa not ebridge any ot thaae exproaaly protected rrse—
doma, but merely imposes 5 limitati o bn the disposition of

' "au”pble and unoppressive, the

oos'e property vhich is claarl':
wa jority easgeriy snd pera-ptorily t_ike it down. To my mind
ha‘burden or demonstrat*ng

tha respondent haa-fai;ed.to: ustal

unsquivocstly through lagislation

I would reverBO.




O'Meqra v, Wash, .‘.te Board Against Diacriml'iou

 No. 35436

Hil), 2. (diuieniing)f%iﬁﬁﬁic gned Judge Rosellini'e dis-

éat, tut feel impelled to encumber the record with a brief ex-

praseion of my own views.

The trial court's mamotandum 6piﬁion, quoted ahd-appruved

nousing. Segregated housing, of course,‘ls due to a multipliu.hy

uhxcb prevents :hose who have

of causes; nowever, the diacr!,mination'
the desire and the means to scquire-houdiﬁg outside the segregated
arca, is an ilmportant contributing factor to its apread and its per-
petuation. A great public neod exiats to end this dxscrimination

I am convinced Lhat the police pouer, the least limltable of

cnsively uged to%aubordinate

_ntrlﬂt where they conflzct

wlith the public intgrnltl, can be properly_exerc1aed to meet that

need. I do not think its excrcil- r u'the cruteh of publicly-
assisted housing. The prohibition ‘should hé.directed aguinst dis-
crimination, and not ngninst dil__j 1ni on by some particular group
based on their method of financin' | _' A

By signing Judge Rnseliin‘- 88 enf 1 have indicated thnt ::
1 agree chat the particullr"--Hllificﬂtion ﬁied by the lqgi'llture : “L%
can be justified, but thlt does_not meanftbat its uisdom ia.ﬁot . .JI;

opei to serious question, il

Zoning vrdinances; height of buildinga methodsfof conétruction;
characier of waterials, ete






