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If to everything there is a season, then
2004 surely is the season of censorship.
With massive fines for indecency, calls to
revoke station licenses, and demands to
reinstate the long-defunct fairness doctrine, it seems that no proposal to insert
government into the editorial decisions of
broadcasters is too extreme. In addition to
everything else, both Congress and the
Federal Communications Commission
(FCC) are examining the possibility of
regulating depictions of violence on TV.
The government’s interest in this
issue should come as no surprise:
efforts to regulate televised violence are
almost as old as the medium itself. As
early as 1952, an era when legislators
were convinced that the rise in juvenile
delinquency was caused by comic
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books, Congress convened its first hearings on TV violence.1 Since then, the
FCC and Congress periodically have
revisited the issue and, from time to
time, have recommended various regulatory and self-regulatory approaches.
Congress narrowly avoided passing
legislation in 2004 that would have
required the FCC to adopt new regulations to restrict television violence.2
However, at the request of thirty-nine
members of Congress, the Commission
launched an inquiry to determine the
extent to which TV violence is a problem
and how (or even whether) it may be regulated. Specifically, the Commission
sought comment from interested parties
on such issues as the “incidence of violent programming,” the “effects of viewing violent programming,” the role of
“parental guidelines and [the] V-chip,”
and “possible new regulatory solution[s]”
for violent programming. It also
asked whether potential regulations
would be authorized by the Communications Act and would be consistent with
the First Amendment.3
Eye of the Beholder
The FCC’s inquiry is as much a national Rorschach test as it is a public policy
proceeding. Revealing a gift for understatement, the Commission acknowledged that there is not necessarily “a
well-established definition of violence”
or “violent programming.” As it turns
out, “[a]lmost everyone has his or her
own definition of violence,”4 a fact that
applies equally to social science
researchers, policy makers, and, last but
not least, members of the public. What
(Continued on page 24)
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is meant by the term violent programming bears on every aspect of the
FCC’s inquiry, from the amount of
such programming that exists to questions of its purported impact, as well as
whether the Commission can adopt any
regulations that are consistent with the
law and the First Amendment.
Although much of the public policy
debate on the subject of televised violence is animated by social science
research on the subject, those conducting the studies have used a wide variety
of definitions and measures such that
the definition of violence or aggression
becomes extremely murky. Furthermore,
these studies have involved great diversity in what is classified as a violent
program, as well as a wide array of
responses that the researchers consider
aggressive. In many cases, it is “especially difficult to relate real aggression to
the research, since so often the research
has involved at best metaphors for
aggression rather than the real thing and
at worst, measures that have little relationship to real aggression or violence.”5
Policy makers similarly have used a
wide range of definitions in this area,
suggesting that some depictions of violence are “good” while others are
“bad.” Former Surgeon General Jocelyn
Elders testified that presentations of
violence should not be sanitized and
should realistically portray the consequence “that you really do bleed.”6
Congressman Carlos Moorhead, on the
other hand, objected to programs in which
“people are shot and get hurt and are
writhing in pain” and concluded that
“cowboy movies were better.” Senator
John Kerry has objected to reality-based
shows like Cops, while other lawmakers
have declined to differentiate between the
various types of programs. Former
Senator John Danforth reportedly said,
“Shakespeare, Beavis and Butthead,
Schwarzenegger, it’s all the same.”7
The late Senator Paul Simon explained to
a group of broadcasters that cartoons such
as Tom and Jerry are too violent, but that
a film such as Schindler’s List would be
permissible so long as it is not aired “at
eight o’clock when a lot of kids are
watching.”8 Senator Ernest Hollings once
complained about the violence level in the

network sitcom Love and War, showing a
clip at one hearing in which the characters
threw popcorn at each other as part of a
spoof on televised violence.9
Defying Gravity
Social science studies have been at the
heart of the public policy debate over
media effects. Groups such as the
American Academy of Pediatrics (AAP)
claim that 3,500 studies demonstrate
adverse effects of media violence,10 and it
is commonplace for these organizations
and policy makers to casually (and falsely) assert that thousands of studies point to
a “causal connection.” A June 2000 joint
public statement of the AAP, American
Medical Association (AMA), and the
American Psychological Association
(APA), among others, stated that “[w]ell
over 1,000 studies . . . point overwhelmingly to a causal connection between
media violence and aggressive behavior in
some children.”11 Certain proponents of
the causal hypothesis have even made the
astonishing statements that television
shows are behind half the homicides in
the United States12 and the cause of 10
percent of violent crimes.13 Many of these
advocates state boldly that “the debate is
over”14 and that to dispute a causal link
between TV and aggression is to “argue
against gravity.”15
Such statements are wildly inaccurate,
as noted in more balanced reviews of the
research. To begin with, there are about
200 to 250 studies of the effects of televised violence, not thousands, and they do
not provide the uniform findings of
adverse effects as claimed by advocates of
regulation. After a review of the literature,
the Federal Trade Commission (FTC)
noted that “[m]ost researchers and investigators agree that exposure to media violence alone does not cause a child to commit a violent act, and it is not the sole, or
even necessarily the most important, factor contributing to youth aggression, antisocial attitudes, and violence.”16 A 2001
Surgeon General’s report similarly found
that “many questions remain regarding the
short- and long-term effects of media violence, especially on violent behavior.”17
It is important to explore the chasm
between the debate-is-over/more-certainthan-gravity line of argument and the
conclusions of the FTC and the Surgeon
General. A significant question is not
how many studies on violence exist, but
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why the number is so grossly overstated
by some. Answering that question also
provides a valuable touchstone for evaluating what the studies really mean and
whether they provide an adequate basis
for policy making.
Politicizing Social Science Research
One factor making it difficult to dispassionately interpret research findings in
the area of televised violence is the
extent to which the issue has been
politicized. In the policy arena, research
is used less as a path to understanding
the issue and more as currency to be
exchanged for political leverage. As a
result, studies of televised violence are
rarely reported or discussed in terms of
what was actually found (or not) by the
researchers, and this creates a tendency
to misstate or exaggerate their impact.
The policy debate is a mélange of
social science mixed with politics and
advocacy, and there is not always a
clear dividing line between the
researchers and the advocates.18
One indication of this is the extent to
which prominent organizations have
weighed in on the issue by “endorsing”
research findings in the aggregate rather
than by reviewing the research and
reporting on particular studies. The
June 2000 announcement by the AMA,
APA, and AAP provides a good case in
point. That well-publicized announcement
was characterized by its misstatement of
the actual extent of the research (“well
over 1,000 studies”) and its careless use of
the concept of causality. The important
point is not that there are fewer studies on
televised violence than advertised, but that
such statements “indicate that the organization[s] involved do[] not know the status of the research and [are] not taking a
position based on a rigorous examination
of the scientific research.”19
Why would such well-respected
professional organizations take a position that is not based on sound research
findings? Perhaps the answer is that in
the world of public policy, it is not all
about the facts. Dr. Edward Hill, a member of the AMA’s board of trustees,
provided some insight into this issue at
a May 2001 panel discussion hosted by
the Freedom Forum. In describing the
AMA’s motivations for signing the
June 2000 joint statement on televised
violence, he noted that

there were political reasons for signing on.
We’re looking for a champion in Congress that
will be willing in the long run to back our desire
for funding of comprehensive school health in
this country.
. . . .
We haven’t found that champion yet, so some
of our reason was political and some of it was
true belief that our science department signed
off on what was good science. I question that,
of course, and I have. But I still believe that all
the science is not in.20

In further comments, Dr. Hill
acknowledged not only that more
research is needed, but also that completely reliable results might be elusive:
Up until the time I read [a critique of the social
science research], I was fairly comfortable with
the research that we were presented with at the
American Medical Association. I have become
less comfortable. I still don’t believe that I am
necessarily wrong. I just believe none of the
research has been done yet or the right kind of
research and maybe we cannot do the right
kind of research in the right context.21

Such statements are far removed
from the rhetoric that “the debate is
over,” which so often dominates policy
discussion on this issue. At the same
Freedom Forum event, Jeff McIntyre of
the APA was asked directly if he is
“convinced there is a causal link
between media violence and actual violence.” His answer is revealing:
Not to sound too Clintonesque, but how do you
define causal? [laughter] I think one of the difficult things in this debate has been a problem
in just that term—causal—unfortunately, that
when we use the term causal, a lot of folks
think that that is something that can be used in
a predictive sort of way. When we use it in
social science context, generally what we see is
that in the roots of violence, and we have to
kind of get away from your traditional causeand-effect model when we talk about violence,
because there is nothing in the roots of violence prevention that aims at one thing.22

These more moderate descriptions of
the research findings cannot be reconciled
with the claims made in the policy arena
that “the evidence is overwhelming” and
that “[t]o argue against it is like arguing
against gravity.”23 Such statements make
wonderful nice sound bites, but they
should not be confused with science.
Comic Books, Science,
and Public Policy
Quasi-scientific pronouncements have a
long history in the world of public policy, most especially in matters that are
related to the protection of children. In
1954, psychiatrist Dr. Fredric Wertham

published Seduction of the Innocent, a
book that claimed that reading comic
books caused juvenile delinquency. He
described instances of violence, sex,
drug use, and other adult behavior in
comic books and concluded, largely
based on undocumented anecdotes, that
reading this material caused similar
behavior in children.24
The Senate Judiciary Committee convened a special subcommittee that held
hearings on the topic of comic books
and juvenile delinquency in 1954. Dr.
Wertham testified extensively before the
subcommittee, restating arguments from
his book and pointing to comic books as
the major cause of juvenile crime. Citing
statistics that juvenile delinquency rose
more than 40 percent between 1948 and
1953, Dr. Wertham reasoned that the
comic books must have caused children to
become delinquents.25 The example is relevant here because comic books were as
pervasive in 1954 as television is in 2004,
reaching over 90 percent of children
between the ages of six and eleven years
and over 80 percent of children between
twelve and seventeen.26 However, twenty
years after his sensational testimony and
outside the glare of the media spotlight,
Dr. Wertham backed off his assertions
and became “a comic book fan,” corresponding with other fans27 and even publishing a book about fanzines, which are
self-published books by comics fans.28
It is not at all unusual for anecdotes
to masquerade as fact in the debate over
televised violence, particularly when
bolstered by the patina of credibility provided by scientific references. In one
widely reported incident in 2000, an
activist group claimed that children were
committing violent acts after watching
the wrestling program WWF Smackdown!
on television. On the basis of this assertion, the group orchestrated a campaign
to persuade advertisers not to sponsor
World Wrestling Entertainment (WWE),
blaming the deaths of four children on
the Smackdown! show.29 WWE sued the
group for libel in November 2000 and
ultimately agreed to settle the case for
payment of $3.5 million to WWE.30
The group acknowledged that it had
made false statements about the deaths
and issued a public apology.31 Retractions,
however, are never as highly publicized
as the sensational accusations, which
combine with inflated descriptions of

social science research to color the
policy debate.
Just the Facts, Please
Stripped of the flamboyant rhetoric of
the policy arena, social science research
on the effects of televised violence is
not very impressive. Although the evidence in support of a link is often
described as overwhelming in the policy debates, the evidence is, in fact,
weak and inconsistent. A detailed
examination of the 200 to 250 existing
studies shows that the literature does
not come close to supporting the claim
of a causal relationship between depictions of violence in the media and
aggression. Nor is there evidence that
exposure to violent imagery leads to
desensitization, however that vague
concept may be measured.
In 2002, Professor Jonathan
Freedman of the University of Toronto
conducted an exhaustive review of the
available research and concluded that
“evidence does not support the hypothesis that exposure to film or television
violence causes children or adults to be
aggressive,” a hypothesis that “has
never been seriously challenged.”32 In
response to the FCC’s recent inquiry,
Professor Freedman reviewed more
recent studies and surveys of the literature on media violence and found that
“the few studies done since” 2002 do
not change his conclusion.33
Laboratory Experiments
The typical laboratory experiment
brings subjects into the laboratory,
shows them violent or nonviolent films,
and then measures aggression levels,
also in the laboratory setting. For his
2002 book, Freedman reviewed eightyseven such experiments and found that
37 percent of the studies supported the
causal hypothesis, 22 percent gave
mixed results, and 41 percent did not
support the hypothesis.34
Professor Freedman noted that laboratory experiments have serious limitations.
Such experiments are short-term, involve
only brief exposures to programs, use
measures of aggression that are often
questionable, and are conducted in an artificial environment, therefore increasing
the effect of experimenter demand.
Consequently, he concluded that such
experiments do not provide much support
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for the causal hypothesis, both because of
their inherent limitations and, more importantly, because of the weakness of the
results. Moreover, when unrealistic measures of aggression are removed from the
analysis (e.g., thinking “aggressive
thoughts,” hitting a Bobo doll, or administering a loud noise), Professor Freedman
found that the percentage of supporting
studies drops even further, to 28 percent,
while 55 percent of the studies show no
support for the causal hypothesis.35
Field Experiments
Field experiments are experiments done
in natural settings, as opposed to laboratories. These experiments examine
the subjects’ reactions to violent programs in their homes or classrooms and
observe any resulting behavior in the
school playground or equivalent setting.
Professor Freedman reviewed a total of
twenty-three experiments36 and concluded
that only three found some support for
the causal hypothesis, while twenty did
not. Further, the three experiments that
obtained supportive results all had
small samples. He concluded that the
field experiments provided little or no
support for the causal hypothesis and
therefore constitute evidence against
the causal hypothesis. Because they are
done in natural settings and therefore
avoid many of the problems of the laboratory research, the field experiments
should be the best test of the hypothesis.
However, the fact that the field experiments produced such negative result is
a strong indication, according t o
Freedman, that any positive laboratory
results were not due to the direct effect
of the violent media.
Longitudinal Studies
Longitudinal research on media violence
starts with the results of surveys on the
correlation between viewing violent programming and aggressive behavior.
However, since correlation alone does not
provide information about a causal link
between media violence and aggression,
longitudinal studies gather data on viewing
habits and aggressiveness in an attempt to
provide evidence that will establish
whether there is a causal effect. Professor
Freedman reviewed the eight longitudinal
studies that have been conducted on the
issue of media violence and aggression
and found only three studies that provided

clear support for the causal hypothesis.37
Even in those three studies, however,
the results were neither strong nor consistent (and the other five provided no
support whatsoever). The same three
studies that found the only supportive
results also produced many more nonsupportive results. He concluded that the
evidence from longitudinal studies provides little support for the causal hypothesis and could be interpreted as evidence
against that hypothesis.
Professor Freedman’s findings are
entirely consistent with the work of others in the field. Thirty-three scholars in
the fields of media, psychology, and culture concluded in 2002 that the research
on media violence has not demonstrated
that violent entertainment causes realworld harm.38 In sum, studies that claim
to have found causality between media
violence and effects are grossly overstated. In fact, the causes of violent behavior
are far more complex, and the experimental studies of reactions to violent programs are too simplistic.
Reality Check
Actual experience with real-world
aggression and violent crime provides
an important reality check against
claims that pictures of violence produce
aggressive acts. If the theories are correct, then increasing levels of violence
in the media must result in higher levels
of violence in society. But the actual
statistics show just the opposite.
Although critics of media violence
complain that the level of mayhem continues to escalate, the rate of violent
crime in the United States began to
drop in 1994, and the reduction has
continued through 2003 to the lowest
level ever recorded. Between 1994 and
2003, violent crime rates declined about
55 percent, according to a September
2004 Department of Justice report,
which found the crime rate is at its lowest level since it began conducting the
survey in 1973.39
Not only are crime rates declining, but
the total number of crimes is dropping as
well. FBI figures released in October
2004 indicated that the number of violent
crimes reported nationwide dropped 3
percent between 2002 and 2003, for an
aggregate reduction of 26 percent over
the past decade. The reduction prompted
Attorney General John Ashcroft to
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observe that “[a]ll across our country,
law-abiding Americans are enjoying
unprecedented safety.”40
Another study showed that in major
metropolitan areas where violent television programs have the largest audiences,
the rate of violent crime (including homicide, rape, robbery, and aggravated
assault) is low. Steven Messner studied
statistics to determine whether “population aggregates with high levels of exposure to violent television content also
exhibit high rates of criminal violence.”41
He compared FBI violent crime rates in
metropolitan areas to the popularity of
“violent” programs in those areas42 and
found that the “data consistently indicate
that high levels of exposure to violent
television content are accompanied by
relatively low rates of violent crime.”43 In
fact, Messner found that areas “in which
large audiences are attracted to violent
television programming tend to exhibit
low rates of violent crime.”44
Not only have overall violent crimes
rates decreased, but youth violence in
general and school violence in particular
have declined markedly since the early
1990s. Bureau of Justice statistics show
the rate of violent crime in schools
declined by more than 50 percent
between 1994 and 2001.45 Between 1995
and 2001, the percentage of students who
reported being victims of crime at school
decreased from 10 percent to 6 percent.46
Other studies also report that violence among youth is decreasing.
National Center for Education statistics
show the number of homicides in U.S.
schools in 2001–02 was only half the
number it was five years earlier.47 From
1993 to 2001, the percentage of students who reported having been in a
physical fight decreased, as did the percentage of students who reported carrying a weapon to school at least one
day.48 The Centers for Disease Control
and Prevention reported that the percentage of high school students who
had been in a physical fight dropped to
33 percent in 2003 from 43 percent in
1991,49 and the percentage of students
who carried a weapon to school
decreased from 26.1 percent in 1991 to
17.1 percent in 2003.50
Despite the continuing efforts of
media critics to link television programming to increased violent behavior, the facts do not support this asser-

tion. If violent programming is responsible for crime, then violent crime rates
should have increased in recent years.
The fact that they have not, and instead
have moved in the opposite direction,
should lead proponents of the causal
hypothesis to check their premises.
Violent Programming and the
First Amendment
Beyond the debate about social science
and what it means, any attempt to regulate televised violence would face
insurmountable First Amendment barriers. As the Tennessee Supreme Court
has noted, “every court that has considered the issue has invalidated attempts
to regulate materials solely based on
violent content, regardless of whether
that material is called violence, excess
violence, or included within the definition of obscenity.”51 The U.S. Supreme
Court initially set a high hurdle for regulation in this area, invalidating a state
law that curbed the publication of magazines “devoted principally to criminal
news and stories of bloodshed, lust or
crime.”52 In doing so, the Court observed
that “[w]hat is one man’s amusement,
teaches another’s doctrine. Though we
can see nothing of any possible value to
society in these magazines, they are as
much entitled to the protection of free
speech as the best of literature.”53 Since
then, a growing number of courts have
struck down laws that attempted to
restrict the rental to minors of videotapes
depicting violence,54 that regulated the
sale of “violent” trading cards,55 that
sought to restrict pornography because
of an alleged connection with violence,56
that sought to regulate access by minors
to “violent” video games,57 and that
sought to impose various forms of tort
liability for media that allegedly incited
violent acts.58
The Seventh Circuit has observed that
“violence on television . . . is protected
speech, however insidious. Any other
answer leaves the government in control
of all the institutions of culture, the great
censor and director of which thoughts are
good for us.”59 Similarly, in striking
down restrictions on renting to minors
videotapes that depict violence, the
Eighth Circuit confirmed that violent
video programming is entitled to “the
highest degree of First Amendment protection.”60 Any regulation of violent tele-

vision programming obviously would be
content-based and subject to First
Amendment strict scrutiny.61 Under the
applicable standard, the government
must demonstrate that any regulation of
violent programming is necessary to
serve a compelling interest and that it has
adopted the least restrictive means of
achieving its purpose.62
Violent Images Cannot Be Equated to
Indecency or Obscenity
The FCC inquiry asks whether violent
programming may be classified as
expression that qualifies for some lesser
degree of constitutional protection, as
does “obscene” or “indecent” speech.63
However, the Supreme Court has made
clear that
[s]peech that is neither obscene as to youths
nor subject to some other legitimate proscription cannot be suppressed solely to protect the
young from ideas or images that a legislative
body thinks unsuitable for them. In most circumstances, the values protected by the First
Amendment are no less applicable when the
government seeks to control the flow of information to minors.64

The suggestion that the Commission
“could expand its definition of indecency to include violent programming” is
based on a misunderstanding of the
government’s authority to regulate
indecency. Review of the FCC’s indecency policy makes clear that the First
Amendment precludes extending it to
include violence. Although restrictions
against indecency and profanity have
existed in some form since the Radio
Act of 1927, the Commission officially
defined the term indecent for the first
time in 1975 to clarify the concept in
light of the Supreme Court’s thenrecent constitutional ruling regarding
the obscenity standard in Miller v.
California.65 Noting that “the term
‘indecent’ has never been authoritatively construed by the Courts in connection with [18 U.S.C.] Section 1464,” it
“reformulate[ed] the concept” of indecency as “language that describes, in
terms patently offensive as measured
by contemporary community standards
for the broadcast medium, sexual or
excretory activities and organs, at times
of the day when there is a reasonable
risk that children may be in the audience.”66 At about the same time, the
Commission also made clear its understanding that statutory restrictions on

indecency did not include violence and
that any attempt to expand the definition would raise “sensitive First
Amendment problems.”67
The same conclusion follows from
any attempt to treat violence as obscenity.
There is no judicial support whatsoever
for the notion that violent speech could
legitimately be regulated as if it were
obscene. Suggestions to the contrary are
the stuff of idle bureaucratic speculation
and fringe academic musings, not serious
legal analysis. For example, former FCC
Commissioner Gloria Tristani once called
upon Congress and state governments to
treat violent programs as obscene, dismissing First Amendment concerns as
nothing more than the “most popular
sham objection to protecting children
from harmful media influences.”68
Additionally, one academic writer has
suggested that violence should be equated with obscenity because the ancient
origins of the word obscene may include
violence as well as sex.69 However, such
arguments are entirely out of touch with
the state of the law as it has been analyzed and applied in a growing number
of cases.
One of the leading authorities on this
question is the Seventh Circuit decision
in American Amusement Machine Ass’n
v. Kendrick.70 That opinion, written by
Judge Richard Posner, explained in
detail why violent expression presents
“a different concern from that which
animates the obscenity laws.”71 A principal difference, according to the court,
is that obscenity is regulated not
because it is harmful, but because it is
“to many people disgusting, embarrassing, degrading, disturbing, outrageous,
and insulting.”72 Violent speech, on the
other hand, may only be regulated if it
can be proven harmful, just like any
other protected speech that may be subjected to regulation. However, such
regulations are subject to the basic rule
that the “government may not [restrict]
speech because it increases the chance
an unlawful act will be committed at
some indefinite future time.”73
All existing judicial authority on this
subject confirms that violent speech cannot be equated with obscenity. “Simply
put, depictions of violence cannot fall
within the legal definition of obscenity
for either minors or adults.”74 As numerous courts have explained, obscenity
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“encompasses only expression that
‘depict[s] or describe[s] sexual conduct.’”75 Consequently, “[m]aterial that
contains violence but not depictions or
descriptions of sexual conduct cannot be
obscene.”76 As one court emphasized
recently, “historical justifications for the
obscenity exception simply do not apply
to depictions of violence.”77 Images of
violence “have been used in literature,
art, and the media to convey important
messages throughout our history, and
there is no indication that such expressions have ever been excluded from the
protections of the First Amendment or
subject to government regulation.”78
The suggestion by some theorists
that the judicially accepted definition of
obscenity is too limited because historical antecedents to modern obscenity
law included very broad restrictions on
profanity, blasphemy, and depictions of
violence ignores more than a century of
constitutional jurisprudence.79 The fact
that ancient understandings of the term
obscenity, or even that some antiquated
obscenity laws in the United States,
contained expansive restrictions on
blasphemy or violence is hardly a persuasive rationale for expanding the concept of obscenity in the twenty-first
century. Just because our history
includes the unfortunate episode of
Comstockery80 is not a reason to repeat
the mistake, any more than society
should (or would) support reinstating
the death penalty for sodomy as it existed in Colonial America.81 As the
Supreme Court made clear in Lawrence
v. Texas,82 prohibitions on consensual
sodomy between adults are unconstitutional despite a history of laws prohibiting the practice that date back to 1533.
With respect to restrictions on
speech, a principal purpose of the 1873
Comstock Act was to prohibit the dissemination of information about contraceptives.83 Yet it scarcely could be argued
that adding birth control information to
a definition of obscenity would survive
today.84 In fact, when an updated
Comstock restriction on the dissemination of abortion-related information
was included in the Communications
Decency Act in 1996, the provision was
so obviously unconstitutional that the
U.S. Justice Department refused to
even defend it in court.85 For the same
reasons, any attempt to expand the

concept of obscenity to include violence
would violate the First Amendment.
Basic First Amendment Principles
Virtually all observers agree that any
attempt to regulate all televised violence would impose an unprecedented
degree of censorship. As the FCC concluded in 1975 when it declined to
equate indecent programming with violent programming, “no reform short of
wholesale proscription” of all violent
material would “provide absolute assurance that children or particularly sensitive adults will be insulated from objectionable material.”86 Under such an
absolute approach, said Chairman
Richard E. Wiley (quoted by the
Commission), “many traditional children’s films should be banned because
they include some element of violence—for example, episodes in Peter
Pan when Captain Hook is eaten by a
crocodile or in Snow White where the
young heroine is poisoned by the
witch.” Chairman Wiley concluded that
“[s]uch an extreme result simply does
not make sense and would not be
acceptable to the American people.”87
This point has been acknowledged by
those who have studied the phenomenon
of television violence. For example, the
1997 TV Violence Report noted that if all
violence were eliminated, “viewers
might never see a historical drama like
Roots, or such outstanding theatrical
films as Beauty and the Beast, The Lion
King, Forrest Gump and Schindler’s
L i s t .”88 Violence is an important element
in storytelling, and “violent themes have
been found in the Bible, The Iliad and
The Odyssey, fairy tales, theater, literature, film, and . . . television.” The
report added that in many instances, “the
use of violence may be critical to a story
that sends an anti-violence message”;
and it would be impossible to tell some
stories, including Shakespeare’s Hamlet,
the history of World War II (or, for that
matter, any war), or the life of Abraham
Lincoln, without depictions of violence.89
The study pointed out that parents know
“that violence can be instructive in teaching their children important lessons about
life,” and it sought to conduct a contextual analysis to determine when programs
presented “inappropriate or improper
uses of violence.” Similarly, the National
Television Violence Study is premised on
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the understanding that “all acts of violence are not equivalent in their impact
on the audience” and that “the larger
meaning or message that is conveyed”
must be examined program by program.90
The problem, then, is far more complex than determining whether televised
violence may have some effect on the
viewer that is measurable by social scientists. Even if such evidence could be
characterized as sufficient to support
content-based regulation (a highly dubious proposition), it would be necessary
for the government not only to adopt regulations that precisely define which violent programs will be regulated (based on
specific supporting evidence), but also to
articulate a rationale for doing so that
survives strict scrutiny. But as Judge
Harry Edwards of the U.S. Court of
Appeals for the D.C. Circuit and
Professor Mitchell Berman wrote in an
influential law review article, “[w]hen it
comes to televised violence, we cannot
imagine how regulators can distinguish
between harmless and harmful violent
speech, and we can find no proposal that
overcomes the lack of supporting data.”91
The Problem of Vagueness
It is basic First Amendment doctrine that
the government cannot use a vague standard for the sensitive task of regulating
constitutionally protected speech.92
Imprecise speech restrictions are invalid
for a number of reasons. First, without
clear guidelines, those subject to a
restriction cannot understand what is
forbidden and what is not.93 Second, a
vague standard impermissibly chills
speech, causing speakers to “steer far
wider of the unlawful zone”94 and to
restrict their expression “to that which
is unquestionably safe.”95 Third, restrictions on speech that lack clear limits
give government officials far too much
discretion to curb disfavored expression.96 These concerns are not lessened
by the fact that the government may
seek regulations in the interest of protecting children. As the Supreme Court
has made clear, “the permissible extent
of vagueness is not directly proportional
to, or a function of, the extent of the
power to regulate or control expression
with respect to children.”97
For purposes of regulating TV violence, there is no precise way to define
gratuitous or harmful violence and with-

stand constitutional scrutiny. This is
another factor that distinguishes proposed regulation in this area from the
law of obscenity, which requires a
specific definition of sexual conduct in
the statute or through authoritative construction. No such specific definition is
possible when the subject is violence.98
Former Chairman Wiley observed that
“[s]hort of an absolute ban on all forms
of ‘violence’—including even slapstick
comedy—the question of what is
appropriate for family viewing is entirely subjective.”99 Reviewing courts that
have invalidated local regulations on
vagueness grounds have reached the
same conclusion.100
This problem is exacerbated by the
many types of programs that can be
characterized as violent in some way.
In any proposed regulation, the government would be required to decide whether
the definition of violence includes only
fictional depictions of violence or if it
also would include reality-based violence. If both, would the rules cover
news, sports, and nature programs that
include violent scenes, or would there
be exceptions? Questions arise even
within the various subcategories. For
example, would it be acceptable for
children to see professional football but
not professional wrestling? Additionally,
if some types of programs are not
covered by the rules, how are the
exemptions justified? Are they supported
by the social science studies that policy
makers have cited to justify the regulation of violent programming?
The subjectivity of such choices, along
with a lack of any supporting science to
support distinctions between harmful or
gratuitous violence and other televised
violence, led Judge Edwards and
Professor Berman to posit that because
“existing social science data do not supply
a basis upon which one may determine
with adequate certainty which violent
programs cause harmful behavior, . . .
legislators face an insurmountable problem in finding a generic definition of
violence that is coherent and not overbroad.”101 Ultimately, “any regulation of
television violence confronts an inherent
tradeoff between precision and effectiveness” with the “risk . . . that any restriction in this area that is neither overbroad
nor vague will leave unregulated so much
violent programming that it will no longer

accomplish a compelling interest.”102
Judge Edwards described this exercise as
“a jurisprudential quagmire.”103
Regulation of Violent Programming
Is Viewpoint-Based
Social science researchers have
attempted to overcome the obvious definitional problems by proposing what
they describe as a contextual approach
to determining what type of violent
programs present the greatest risk. The
1997 TV Violence Report asserts, for
example, that “all violence, in our view,
is not created equal,” and it employed a
“contextual analysis” in order “to distinguish between uses of violence
which raise concern and those acts
which, because of their nature and the
context in which they occur, do not
raise such concerns.”104 Similarly, the
National Television Violence Study
stresses that “[i]t is important to consider the larger meaning or message that is
conveyed by a program,” including its
“overall narrative purpose,” in order to
determine whether the “overall message
. . . is an anti-violence one.”105
The contextual factors used to determine whether violence is acceptable or
inappropriate are the essence of viewpoint discrimination. The National
Television Violence Study noted the
correlation between specific contextual
factors and the impact of violence:
When considering a particular program, think
about whether violence is rewarded or punished,
whether heroes or good characters engage in violence, whether violence appears to be justified or
morally sanctioned, whether the serious negative
consequences of violence are portrayed, and
whether humor is used. All of these elements
enhance the risks associated with children’s
exposure to violent depictions.106

The study notes that “the overall
narrative purpose of an historical or
educational program may be to condemn the evilness of violence, whereas
an action-adventure show may seem to
glorify violence.” It cites as an example
of “good” violence the theatrical film
Boyz ‘n the Hood because of its overall
antiviolence message, despite the fact
that the movie “ranks high in terms of
frequency of violent interactions and
scenes.”107 For the same reasons, the
1997 TV Violence Report indicated that
“Schindler’s List contains graphic violence but because of its historical
importance and necessity to the plot,

the violence does not raise concerns.”108
In short, violence is deemed to be
acceptable if it teaches a socially “correct” moral or historical lesson.
But the government cannot constitutionally regulate speech based on content
or the message it conveys.109 Government
regulation may not favor one speaker over
another,110 and discriminating against
speech based on its message is presumed
unconstitutional.111 When the government
targets not just the subject matter of
speech, but particular views taken by
speakers on a subject, the First Amendment violation is all the more blatant.112
“Viewpoint discrimination is . . . an
egregious form of content discrimination,”113 and the government is barred
from regulating speech when the specific
motivating ideology, opinion, or perspective of the speaker is the rationale for
the restriction.114
The contextual approach to defining
violence harkens back to a First Amendment theory that permitted local governments to operate film censorship boards
in the decades before the Supreme Court
finally put an end to the practice.115
Former Chief Justice Earl Warren
described the “astonishing” extent “to
which censorship has recently been used
in this country” during the period the film
review boards were in operation.116 He
noted, for example, Atlanta banned Lost
Boundaries, a film about a black physician and his family who “passed” for
white, on grounds that exhibition of the
film would “adversely affect the peace,
morals and good order” of the community; Ohio’s censors deleted scenes of
orphans resorting to violence in the film
It Happened in Europe; the Chicago
licensing board banned newsreel films
of Chicago policemen shooting at labor
pickets and refused a license to exhibit
the film Anatomy of a Murder; and the
New York film licensing board censored
more than 5 percent of the movies it
reviewed.117 Such examples are just the
tip of the iceberg.118
Ultimately, however, First Amendment
doctrine evolved, and the Supreme Court
ended the reign of the film review
boards.119 As a consequence, contemporary understandings of the First Amendment preclude the FCC from declaring
itself a national review board for televised
violence. As the Seventh Circuit observed,
“[a]ny other answer leaves the govern-
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ment in control of all the institutions of
culture, the great censor and director of
which thoughts are good for us.”120 For
those who believe it is legitimate for
government to do so, how could policy
m a kers sort out which violent images are
good and which ones are bad?
The difficulty of this exercise is well
illustrated by The Passion of the Christ,
reportedly one of the most violent films
ever made. The New York Times
described it as “harrowingly violent; the
final hour . . . consists of a man being
beaten, tortured and killed in graphic and
lingering detail” until he is “a mass of
flayed and bloody flesh, barely able to
stand, moaning and howling in pain.”121
Another reviewer, on the other hand,
wrote that “the extremely naturalistic
depiction of violence” was used to “drive
home the idea that Jesus . . . lived.”122
For some, the film’s theme may serve as
a paradigmatic example of how the “merits” of a program may outweigh the
impact of the depicted violence, while
others may question this premise.123 In
any event, because viewers bring their
own experiences to the subject, it is not
possible to predict what effect, if any, the
film may have on them. In Georgia, a
couple was arrested after an argument
spurred by the film turned violent.124
Conclusion
Regulating television violence would be
one of the thorniest First Amendment
problems of our time. The constitutional
issues addressed in this article only
touch on the difficult threshold questions
of whether depictions of violence may
be treated as some form of less-protected
speech and how that category might be
defined. Even if would-be regulators
could clear that hurdle, they would still
be confronted with traditional First
Amendment barriers, such as the burden to prove that regulations materially
advance their stated interest and that
there are no less restrictive means to
serve that purpose. Taken together, the
many First Amendment problems likely
would be insurmountable.
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