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platforms will be the key distribution
vehicles of the future. Thus, it will be
important for intellectual property law-
yers to diligently evaluate and protect,
when appropriate, their clients’ rights to
own or retain rights to distribute their
works via new media platforms. This is
true for lawyers representing both writ-
ers selling their works, and producers
developing those written works into
entertainment content.

(2) Carefully negotiate media dis-
tribution platforms by specifying the
technological method of delivery. In
deals to license, distribute or syndi-
cate entertainment content, it is now
critical to carefully define what media
distribution rights the content owner is
providing and reserving. For example,
a decade ago, it might have been suf-
ficient for a television program dis-
tribution agreement to state that the
licensee was receiving rights to distrib-
ute the program via “the Internet.” But
in today’s technology environment, that
is somewhat ambiguous. Is “Internet”
distribution intended to mean delivery
via Internet streaming, downloading,
Internet-protocol television, all of the
above or even something else? What if
a content distribution agreement refers
to rights to broadcast or distribute via
“radio” — does that mean just terrestrial
broadcast radio, or also radio formats
distributed via satellite and Internet
technology? And even more modern
contracts might refer to “wireless” forms
of delivery, but there are increasingly
new forms of wireless delivery — from
traditional cellular technologies, to
WiFi, WiMax and WiBro technologies.
So using more traditional descriptions
of media (television, radio, theatrical
release) is now often insufficient. My
suggestion: specify not just the media,
but the technological method of deliv-
ery. Given the formulas in the WGA's
new agreement with the AMPTP, care-
fully defining such distribution rights

may have a material impact on the
revenue pie for entertainment content
is shared.

(3) Always think about how con-
tent distribution technologies and
business models might change. The
history of the WGA’s 1988 strike and
the 2007-2008 strike make clear that
it can be difficult to predict what will
be the money-making entertainment
distribution platforms of tomorrow. But
that is why IP and entertainment law-
yers should even be more vigilant in
keeping options open for their clients to
maximize revenue opportunities, as new
media technologies and business models
come and go. Awareness of the evolving
technology and business markets, and
flexibility in dealmaking are thus key.

As for me, 'm hoping that writers
and producers will be able to quickly get
out some original television program-
ming—especially of the scripted kind.
And then I'm hoping that this new
programming will be wildly successful
on new media platforms, so that every-
one will be satisfied, at least for the time
being, with their respective pieces of the
new media revenue pie. =

The author thanks his colleagues at Foley &
Lardner LLP Carole Handler and Marina
Depietri, for their contributions to this piece.
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