
dwt.com 

California Employment Law Update:   
June 2017 
 

Presenter:  Aaron N. Colby    
Tel: (213) 633-6882 | aaroncolby@dwt.com  
www.dwt.com/people/AaronNColby 



dwt.com 

Absent From Work ï Which Bucket(s)? 

ÁHolidays  

ÁVacation 

ÁPaid Sick Leave  

ÁFamily and Medical Leave of Absence (FMLA) and  California 
Family Rights Act (CFRA) 

ÁPregnancy Disability Leave of Absence (PDL) 

ÁDisability Accommodation Leave of Absence 

ÁWorkers compensation leave 

ÁAttendance (unexcused absence) 



dwt.com 

Attendance Policy 

Á Employees are expected to report for work on a regular basis and in a timely manner, 
such that they are ready to work whenever their scheduled work hours begin.  
Accordingly, it is not acceptable to arrive late or leave early in connection with scheduled 
work hours, breaks, and meal periods. 

Á If an employee is unable to report to work, or will be late, the employee must contact his 
ƻǊ ƘŜǊ ǎǳǇŜǊǾƛǎƻǊ ŀǎ ǎƻƻƴ ŀǎ ǇƻǎǎƛōƭŜ ŀƴŘ ŀƭǿŀȅǎ ōŜŦƻǊŜ ǘƘŜ ŜƳǇƭƻȅŜŜΩǎ ǎŎƘŜŘǳƭŜŘ 
starting time.  If the supervisor is unavailable, the employee should leave a message with 
Human Resources, stating the reason for being late or absent, when the employee is 
anticipated to return to work, and a telephone number where the employee can be 
reached.  If the absence or tardiness is due to an emergency, the employee must have 
someone contact the Company consistent with this policy as soon as possible. 

Á If the employee becomes ill while at work, he or she should report to his or her 
supervisor.  Employees should not leave work without obtaining approval from their 
supervisor or Human Resources. 

Á Recurring absenteeism or tardiness, including the failure to comply with the call-in 
features of this policy, may result in discipline up to and including termination of 
employment.  The Company reserves the right to determine whether recurring 
absenteeism or tardiness warrants termination, and that decision shall be made in the 
/ƻƳǇŀƴȅΩǎ ǎƻƭŜ ŘƛǎŎǊŜǘƛƻƴΦ  Lƴ ƎŜƴŜǊŀƭΣ ǳƴŜȄŎǳǎŜŘ ƻǊ ǳƴŀǇǇǊƻǾŜŘ ŀōǎŜƴŎŜǎ ƻŦ ǘƘǊŜŜ όоύ 
consecutive days or more may result in immediate termination. 
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Benefits: Workersô Comp & FMLA/CFRA & PDL 

Á Except as required by applicable law and in accordance with this policy, the 
Company will not continue to pay the health insurance premium for an 
employee on an unpaid leave of absence in excess of 30 days, with the following 
exceptions:   

ï For employees taking FMLA and/or CFRA leave, the Company will continue to pay its 
portion of health coverage premiums for the duration of the leave, to a maximum of 12 
weeks.  The employee must also pay his or her share of the premiums for such 
coverage.  The cost of any dependents covered by the employee will also be the 
ŜƳǇƭƻȅŜŜΩǎ ǎƻƭŜ ǊŜǎǇƻƴǎƛōƛƭƛǘȅΦ 

ï For employees taking PDL, the Company will continue to pay its portion of health 
coverage premiums for the duration of the pregnancy disability, to a maximum of 4 
months, in addition to paying its portion of the premium during FMLA and CFRA 
leave.  The employee must also pay his/her share of the premiums for such coverage. 

ï For employees taking ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ-related medical leaves, in addition to any 
CFRA or FMLA leave taken, the Company will continue to pay its portion of health 
ŎƻǾŜǊŀƎŜ ǇǊŜƳƛǳƳǎ ŦƻǊ ǘƘŜ ŘǳǊŀǘƛƻƴ ƻŦ ǘƘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƭŜŀǾŜΣ ǘƻ ŀ ƳŀȄƛƳǳƳ 
of 4 months, in addition to paying its portion of the premium during FMLA and CFRA 
leave.  The employee must also pay his/her share of the premiums for such coverage. 

 

 



dwt.com 

Workersô Comp & Disability 

Á²ƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŀƴŘ Řƛǎŀōƛƭƛǘȅ ƭŀǿǎ ƛƳǇƻǎŜ ŘƛŦŦŜǊŜƴǘ 
obligations on employers.  An employer should not assume that just 
ōŜŎŀǳǎŜ ƛǘ ŎƻƳǇƭƛŜŘ ǿƛǘƘ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƭŀǿǎΣ ǘƘŜ ŜƳǇƭƻȅŜǊ 
also met its obligations under disability laws. Employers must 
ǊŜƳŜƳōŜǊ ǘƻ ƪŜŜǇ ǘƘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŀƴŘ ǊŜŀǎƻƴŀōƭŜ 
accommodation processes separate and meet their obligations under 
each 

Á An employee who is a qualified person with a disability under the 
ADA or FEHA has rights to reinstatement to an existing, modified or 
ŀƭǘŜǊƴŀǘƛǾŜ Ƨƻō ƛŦ ƘŜκǎƘŜ Ŏŀƴ ǇŜǊŦƻǊƳ ǘƘŜ ƧƻōΩǎ ŜǎǎŜƴǘƛŀƭ ŦǳƴŎǘƛƻƴǎ 
with or without reasonable accommodation. 

Á You can deny reinstating a qualified disabled employee only if it 
would cause undue hardship or constitute a direct threat to the 
health and safety of the employee or his/her co-workers.  
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Workersô Comp & Disability (continued) 

Á aŜŘƛŎŀƭ ǊŜǇƻǊǘǎ ǊŜŎŜƛǾŜŘ ŀǎ ǇŀǊǘ ƻŦ ǘƘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǇǊƻŎŜǎǎ Řƻ ƴƻǘ 
ŀƭƭŜǾƛŀǘŜ ŀƴ ŜƳǇƭƻȅŜǊΩǎ ƻōƭƛƎŀǘƛƻƴǎ ǳƴŘŜǊ ǘƘŜ !5! ŀƴŘ C9I!Φ  

Á WorkersΩ ŎƻƳǇŜƴǎŀǘƛƻƴ άǊŀǘƛƴƎǎέ ŀƴŘ ŜǾŀƭǳŀǘƛƻƴǎ Ƴŀȅ ōŜ ǊŜƭŜǾŀƴǘ ǘƻ ŀƴ 
ŜƳǇƭƻȅŜŜΩǎ ŀōƛƭƛǘȅ ǘƻ ǿƻǊƪΣ ōǳǘ Řƻ ƴƻǘ ǊŜǇƭŀŎŜ ǘƘŜ Řƛǎŀōƛƭƛǘȅ ŀŎŎƻƳƳƻŘŀǘƛƻƴ 
process.  

Á An ŜƳǇƭƻȅŜǊΩǎ ŎƻƳƳǳƴƛŎŀǘƛƻƴǎ ǿƛǘƘ ŀƴ ŜƳǇƭƻȅŜŜ ƻƴ ŀ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ 
claim are not part of the interactive process. 

ï Wallace v. County of Stanislaus, 245 Cal.App.4th 109 (2016), a Ŏƻǳƴǘȅ ǊŜƭƛŜŘ ƻƴ ŀ ǿƻǊƪŜǊǎΩ 
ŎƻƳǇŜƴǎŀǘƛƻƴ ŘƻŎǘƻǊΩǎ ƳŜŘƛŎŀƭ ǊŜǇƻǊǘ ǘƘŀǘ ƭƛǎǘŜŘ ŀ ƴǳƳōŜǊ ƻŦ ǇǊŜŎƭǳǎƛƻƴǎ ƻƴ ŀ ǎƘŜǊƛŦŦΩǎ 
ability to work. In attempting to return the sheriff to work, the county interpreted 
άǇǊŜŎƭǳŘŜŘέ ǘƻ ƳŜŀƴ άǇǊƻƘƛōƛǘŜŘέ ŀƴŘ ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ ǘƘŜ ǎƘŜǊƛŦŦ ŎƻǳƭŘ ƴƻǘ ǎŀŦŜƭȅ ǇŜǊŦƻǊƳ 
his job duties. The sheriff disagreed and said he could perform his job.  The county 
nevertheless pulled Wallace from his position and placed him on unpaid leave. The sheriff 
sued for disability discrimination and was allowed to proceed with his claim. 

Á Where an employee disagrees with results of a medical examination in the 
ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎŜǘǘƛƴƎΣ ŀƴ ŜƳǇƭƻȅŜǊ Ŏŀƴƴƻǘ ǊŜƭȅ ŜȄŎƭǳǎƛǾŜƭȅ ƻƴ ŀ 
medical evaluation to make accommodation decisions. The employer must 
engage in a full, interactive process with the employee. 
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Workersô Comp & Disability 

Á You cannot refuse to allow an individual with a disability to return to 
work even if he/she is not fully recovered from a work-related injury, 
unless you can show that: 

ï The individual cannot perform the essential functions of the job with or 
without reasonable accommodation. 

ï The individual would pose a direct threat to himself/herself or others that 
could not be reasonably accommodated. 

Á Blanket policies that say an employee must be 100-percent healed 
before he/she can return to work after an injury are unlawful. 
Instead, you must assess whether the employee can perform the 
essential functions of the job with or without reasonable 
accommodation.  

Á http://www.dwt.com/Beyond-FMLA-Leave-The-Undefined-Limits-of-
Leave-As-a-Reasonable-Accommodation-06-14-2016/  
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