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for the overtime hours that you as their 
employer are asking them to work, or 
you’re not going to ask them to work those 
hours.
Martin: Manager training is really 
important here. The managers are all of 
a sudden supervising a bunch of people 
who are now hourly instead of salaried, 
and it’s the manager who might ask them 
to work through breaks or to skip lunch 
today. It’s going to be a major impact on 
how businesses do their work.
Danko: Say you have an employee who 
was exempt, made $40,000 a year, 
typically worked more than 45 to 50 hours 
a week. As an employer, what do you do?
Martin: You can’t just take that total salary 
and divide it and come out with an hourly 
salary because now they’re going to get 
overtime. You’re going to have to figure 
out does this person usually work 45, 50 or 
60 hours a week, then what is their hourly 
rate equivalent to get them about the 
same amount of money with overtime pay. 
So you’re going to have to reduce their 
hourly wage so that with overtime it’s still 
going to equate to about $40,000 a year.
Welch: And that strategy is probably 
going to have the largest impact on 
employee morale. You’re telling them that 
not only are we making you an hourly 
employee, but we’re going to reduce 
your hourly pay to compensate for you 
continuing to work the overtime hours.
Robinson: Many of these employees 
just haven’t needed to track their time 
so they aren’t aware if they are really 
working overtime. Managers might also be 
very unaware. If you asked the manager, 
they’re saying, oh, that worker’s getting 
everything done in 40 hours, we don’t 
need to plan for overtime. Then you find 
out no, the person’s working 45 hours. 
So it’s really an opportunity to get better 
information and be proactive about 
communication.
Danko: Have we been fooling ourselves, 
or looking the other way, regarding how 
much people are really working?
Welch: I think our culture is to be engaged 
in work pretty constantly. You see people 
on their smartphones, they’re stepping 
away from the dinner table to finish the 
work they didn’t finish during the hours. 
That’s time that’s not tracked, generally.
Danko: Nor, quite often, is time at the 
office that might not be spent working. 
Will that be tracked more carefully now?
Robinson: Yes.
Welch: I suspect that will be the result.
Martin: I think the other shift we’re going 
to continue to see is, over the last 10 
to 15 years there’s been a real move to 
flatten organizations and take out layers of 
middle management. So it’s those middle 
managers who were maybe exempt, 
maybe not, who weren’t making $47,000, 
and now we might just eliminate those 
positions. 
Danko: What about if we get a new 

president in the next six months who 
doesn’t like this, who wants to reverse it?
Martin: There are a couple of bills in 
Congress to either do away with it or 
phase it in. I don’t think that any of those 
bills would pass. An incoming president 
who disagreed with it could order new 
rulemaking, but that whole rulemaking 
process, well, it took two years this time.
Robinson: One thing I will say is that even 
with some of the negative opinions on this, 
I think it’s a fairly common impression that 
the salary standard did need updating. 
People were really worried about the 
department coming out with a new duties 
test, which was going to be more of a 
nightmare.
Martin: The $23,000 was arguably out 
of date. More than doubling it? That’s a 
huge hit for most clients to take. I think 
it would have been better to phase it in, 
less negative impact on the economy if it 
could have been phased in a little bit. But 
definitely it needed to be updated given 
the value of the dollar.
Welch: The impact is going to be very 
different depending on the industry 
you’re in and what the status quo is. So 
in retail or restaurants, or manufacturing 
where you utilize an assistant manager or 
manager for production, the low threshold 
allowed you to have more flexibility in your 
labor budgeting and assumptions. Some 
industries are going to be hit much harder 
than others.
Danko: Does this mean titles will have 
to change if there was a “manager” or 
“assistant manager” position that was 
salaried, but now it’s going to be hourly?
Welch: No, the titles don’t have to change. 
And let’s remember that they don’t have 
to go to hourly just because they’re non-
exempt. One strategy is to say you’re 
still salaried, we’re not changing your 
salary, your title is still “manager”– but 
we no longer want you to be working any 
overtime hours without prior approval.
Martin: And you have to require rest and 
lunch breaks! But if you do that and keep 
them at the same hourly level as their 
salary was and they do work overtime, 
that’s when you’re going to get hit. So 
that’s why I think most employers, because 
they can’t afford to pay that salary and pay 
overtime, are going to have to change the 
salary to an hourly component that is less 
than the former hourly equivalent.
Welch: I’m wondering about the people 
who are working overtime because they 
don’t have time in their daily schedule 
to complete their tasks. Maybe they 
aren’t doing it with the approval of their 
manager. How does that piece work and 
how would it be viewed in court, if an 
employee says that the expectation of 
overtime was implied?
Robinson: The standard is “suffer or permit 
to work” under the law. So if it’s worked, 
whether you approved it or not, it has to 
be paid.
Martin: You have to pay them for 
unauthorized overtime. You can discipline 
them for it, so I think we’re going to see 
more discipline of employees who work 

unauthorized overtime.
Robinson: Again it’s about 
communication, having a policy that 
says here’s what getting authorization 
means for getting overtime. It’s not just 
creating some protocols for that. Both the 
supervisor and the employee have to know 
if something needs to be signed, when 
they’re really authorized, when they’re 
not, so that you’re not stepping into those 
traps.
Martin: My clients, their policies say 
written preauthorization for the overtime.
Danko: It sounds like having a policy is 
one step, but then making sure it’s well 
promulgated is another.
Martin: What an employer should do is 
make sure their managers are trained, 
and have a hotline directly to HR so that 
employees know that if they’ve got any 
questions who to call. And then I think HR 
needs to be double-checking time sheets 
and making sure there aren’t corrections 
made by a supervisor without an employee 
signing off on them.
Welch: Another issue worth talking about 
is the misuse of comp time and flex time. 
Makeup time within a week is allowed. 
But then there’s comp time, where an 
employee works more than an eight-hour 
period and is compensated by paid time 
off in another pay period. I think a lot of 
people think this works, but it is illegal, 
correct?
Martin: You have to do it in the same 
work week. If I work two extra hours on 
Monday but you let me go two hours early 
on Friday, I never worked more than my 40 
hours.
Danko: Is this new standard a long-
term burden for employers, or one 
that most will get accustomed to 
quickly?
Martin: Well, it’s a huge 
burden right now – I mean 
a huge burden. It’s going 
to take a year or so for 
this to settle down. 
Robinson: I just 
think the education 
piece is so important, 
especially for small 
businesses or 
startups that 
don’t have the 
robust HR. The 
importance 
of alerting 
businesses to 
this can’t be 
overstated. 
Most of what 
we’re dealing 
with isn’t new. 
The threshold is 
changing, but it’s 
all existing law. But 
I think people have 
kind of disengaged or 
made false assumptions 
about what it requires so 
this is an opportunity to kind 
of plug in and get it right.

Martin: The threshold was so low it just 
wasn’t a factor.
Robinson: And now it is. It’s a different 
world now. I think one of the reasons it 
hasn’t hit the market yet is we have a lot of 
change fatigue. We’ve had a lot of changes 
locally in the last several years. We’ve got 
sick time, we’ve got the minimum wage 
changes, we’ve had the Affordable Care 
Act that is going, isn’t going.

Welch: There is regulatory change fatigue 
but there’s also economic change fatigue 
when you look at it from the perspective of 
the worker. I think, in general, people are 
scratching their heads about where this is 
heading and how it’s going to work. Even 
before this, we were talking about whether 
the restaurant and hospitality industry 
was going to be able to figure out this 
economic puzzle. So it is a challenging 
time and this is sort of a cherry on top of 
the sundae.
Robinson: I think so many companies 
are just overwhelmed with how much is 
changing.
Martin: They don’t understand that 
they have choices and it’s going to take 
some analysis and some real in-depth 
calculations to figure out what works. A 
lot of employers just think they’ve got 
to pay everybody $47,476 and there’s 
no other alternative, or that they have to 
switch everybody to hourly. But there are 
alternatives, as we talked about. Whatever 
you do, you really need to sit down and 
do some thinking with HR, your CFO, your 
inside or outside employment law counsel. 
You can pay your attorney a little bit now 
to do it right or a lot later to defend a 

multimillion dollar lawsuit 
class action by your 

employees for wage 
violations.
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