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Justice Louis Brandeis.



All records of the agencies of the federal 
government must be accessible to the public, 
unless specifically exempt.



Includes the entire executive branch and almost all 
independent regulatory agencies.
Does not include Congress, the federal courts, and 
other agencies that have no policy or rule-making 
function, and the sole function of which it to advise 
and assist the President (like the Council on 
Economic Advisors and National Security Council).



National defense or foreign policy information 
properly classified pursuant to Executive Order (§
552(b)(1));
Matters related solely to the interpersonnel rules 
and practices of an agency (§ 552(b)(2));
Matters specifically exempted from disclosure by a 
statute other than the FOIA, but only if such statute 
absolutely requires that matters  be withheld, or 
establishes particular criteria for withholding or refers 
to particular types of information to be withheld (§
552(b)(3);



Trade secrets and commercial or financial 
information obtained from a person and 
privileged or confidential (§ 552(b)(4));
Inter-agency or intra-agency memorandum or 
letters which would be privileged in civil litigation 
(§552(b)(5));



Personnel and medical and similar files the disclosure of 
which would constitute a clearly unwarranted invasion of 
personal privacy (§ 552(b)(6));
Records or information compiled for law enforcement 
purposes, but only to the extent that one or more of six 
specified forms of harm would or could reasonably be 
expected to result from disclosure (§ 552(b)(7));



Matters in or related to certain reports prepared 
by, on behalf of, or for the use of agencies which 
regulate or supervise financial institutions  (§
552(b)(8));

Oil well data (§ 552(b)(9)).





Which records of the federal gov t 
must be publicly accessible?



All records of federal government agencies must 
be publicly accessible



The record(s) fall within one of the nine 
exemptions found in (b)(1) - (b)(9).



Generally speaking, the exemptions set forth in 
(b)(1) (b)(9) permit an agency to withhold 
access to agency records; they exemptions do 
not require an agency to withhold its records.



How the government exercises its discretion is 
controlled by Executive Order.





Permit access, unless the law clearly provided a 
relevant exemption.





Withhold access if the records could possibly be 
exempted under the FOIA.





Restrict access only to prevent foreseeable 
harm.





Withhold access if there is any sound legal 
basis for so doing.







The Freedom of Information Act should be 
administered with a clear presumption:  In the face of 
doubt, openness prevails.
All agencies should adopt a presumption in favor of 

disclosure, in order to renew their commitment to the 
principles embodied in FOIA, and to usher in a new 
era of open government.

















[A]ny person may make a FOIA request (§
552(a)(3)).





See Doherty v. Dep t of Justice, 596 F. Supp. 
423 (S.D.N.Y. 1984) (access to records of 
government agencies does not depend on 
citizenship or residency).





See DeLaurentiis v. Haig, 528 F. Supp. 601 
(E.D. Pa. 1981), aff d, 686 F.2d 192 (3rd Cir. 
1982) (access to agency records does not 
depend on citizenship or residency).





See Cox v. Dep t of Justice, 576 F.2d 1302, 
1305 n.5 (8th Cir. 1978) (status as a prisoner not 
relevant).





See Doyle v. Dep t of Justice, 494 F. Supp. 842 
(D.D.C. 1980), aff d 668 F.2d 1365 (D.C. Cir. 1982), 
cert denied, 455 U.S. 1002 (1982).
Tried and convicted of various securities violations 
and sentenced to three years in state prison, with all 
but three months being suspended;
Failed to surrender to serve jail time;
Fled to the Republic of Panama;
Issued a FOIA request through his lawyer.



From time immemorial, courts of equity have 
applied the maxim that those who demand equity 
must come into court with clean hands.  The hands 
of this plaintiff are sullied with his contempt for the 
tribunals whose assistance he is seeking to invoke. 
Unless and until he presents himself for service of 
the sentence lawfully imposed upon him, this Court 
will exercise the discretion vested in it by refusing to 
assist him with his demands.



If it s not obvious which agency has the record 
sought, check the United States Government 
Manual 
(http://www.gpoaccess.gov/gmanual/index.html), 
which describes agency functions, or the Federal 
Yellow Book 
(http://www.leadershipdirectories.com).



Once you have identified the correct agency, 
check that agencies current policies regarding 
FOIA requests.  These policies usually identify 
the specific employee at the agency responsible 
for processing FOIA requests.





Include reasonable request for specific agency 
records;
Make arrangements for agency fees;
Make clear that you expect a response within the 
statutory time limits;
Remind the agency that the FOIA requires the 
release of all reasonably segregable portions which 
are not themselves exempt (§552(b)); and
State that you are aware of your administrative 
appeal rights.



A reasonable description is one that enable[s] 
a professional employee of the agency who [is] 
familiar with the subject area of the request to 
locate the record with a reasonable amount of 
effort. H.R. Rep. No. 93-876 (1974) at 6.



All correspondence, documents, memoranda, 
tape recordings, notes, and any other material 
pertaining to the atrocities committed against 
plaintiffs, including, but not limited to, the files of 
various government offices.



See Mason v. Callaway, 554 F.2d 129 (4th Cir. 
1977) (broad, sweeping requests lacking 
specificity are not permissible).



A request to the IRS for: 1) all files indexed and 
maintained under my name or social security 
number; and 2) all documents containing my 
name. 



See Keese v. U.S., 632 F. Supp. 85, 91 (S.D. 
Tex. 1985) ( [r]equests for all documents 
containing a requester's name are not 
reasonably specific as required by the FOIA ).



The more precise and limited your request, the 
greater the chance your request will be 
processed.
Think who, what, when, where, how.





All correspondence, documents, memoranda, 
tape recordings, notes, and any other material 
pertaining to the atrocities committed against 
plaintiffs, including, but not limited to, the files of 
various government offices.



Assume that Mason believed that his termination 
from the Panama Canal Company (a federal 
agency) on June 10, 1976 was unlawful, and 
that he is seeking to compel disclosure of 
documents relating to his discharge.



I hereby request access to and copies of all 
documents in your possession relating to 
Panama Canal Company s termination of 
Mason s employment on June 10, 1976.
(We are assuming no privacy issues)



1) All files indexed and maintained under my 
name or social security number; and 2) All 
documents containing my name. 
What additional information would you need to 
make this request more precise?



Ms. Keese prepares income tax returns. The IRS, Criminal 
Investigative Division, is currently investigating her for willful 
preparation of false and fraudulent federal income tax returns. 
She contends that in the course of this investigation, the IRS 
has: 1) trespassed upon her property while conducting an 
illegal search and seizure; 2) placed she and her husband 
under surveillance and harassed them; and 3) harassed her 
clients, threatened to withhold or have withheld clients' refund
checks, scheduled simultaneously audits of plaintiff's clients so 
as to prevent plaintiff from being present, and defamed plaintiff 
to her clients by telling them about her irrelevant past criminal 
record, that her pricing methods were illegal, that she is not 
qualified to represent clients before the IRS, and that she is 
unreliable. She claims that these acts are the result of a 
government conspiracy to destroy her business. 



Include reasonable request for specific agency 
records;
Make arrangements for agency fees;
Make clear that you expect a response within the 
statutory time limits;
Remind the agency that the FOIA requires the 
release of all reasonably segregable portions which 
are not themselves exempt (§552(b)); and
State that you are aware of your administrative 
appeal rights.



Agencies are permitted to recoup their searching 
and copying fees, however, fees should not be 
used for the purpose of discouraging requests 
for information or as obstacles to disclosure of 
requested information. S. Rep. No. 93-1200 at 
8.



I agree to pay reasonable duplication fees for 
the processing of this request in an amount not 
to exceed $____.  Please notify me prior to your 
incurring expenses in excess of that amount.



The FOIA statute allows agencies to charge fees 
to certain types of requesters for responding to 
FOIA requests. The FOIA divides requesters into 
four categories for purposes of assessing fees:



Commercial use requesters. When agencies 
receive a request for documents for commercial 
use, they typically assess charges that recover 
the full direct cost of searching for, reviewing for 
release, and duplicating the records sought. 



Educational and non-commercial scientific 
institution requests. Agencies typically provide 
documents to requesters in this category for the 
cost of reproduction alone, excluding charges for 
the first 100 pages. 



Representatives of the news media. Agencies 
typically provide documents to requesters in this 
category for the cost of reproduction alone, 
excluding charges for the first 100 pages.



Notice that the 100 page discount is for reproduction 
only; media still must pay for the agencies search 
time.
However, search fees typically are charged only to 
the first requester.  So if the materials previously 
have been released, you should note that in your 
letter to avoid incurring search charges 
unnecessarily.



All other requesters. Agencies typically charge 
requesters who do not fit into any of the other 
categories fees that recover the full reasonable 
direct cost of searching for and reproducing records 
that are responsive to the request, except that the 
first 100 pages of reproduction and the first two 
hours of search time shall be furnished without 
charge. 



Fee waivers or fee reductions may be requested.  
Agencies have discretion to grant full or partial 
waivers at their discretion.
The agency more likely to waive fees if it 
determines that release of the records would 
benefit the general public.





I can identify myself as a journalist (why?)
I can explain that release of the requested 
information is in the public interest (why?)
I can request that the agency waive any 
applicable fees (why?)



Include reasonable request for specific agency 
records;
Make arrangements for agency fees;
Make clear that you expect a response within the 
statutory time limits;
Remind the agency that the FOIA requires the 
release of all reasonably segregable portions which 
are not themselves exempt (§552(b)); and
State that you are aware of your administrative 
appeal rights.



An agency is required to make a determination 
on an initial FOIA request within 20 business 
days of its receipt (§ 552(a)(6)(A(i)).



An agency must make a determination on an 
appeal within 20 business days of its receipt (§
552(a)(6)(A)(ii)).



An agency can take an additional ten working 
days to make its determination under unusual 
circumstances. (§ 552(a)(6)(B)).



Include reasonable request for specific agency 
records;
Make arrangements for agency fees;
Make clear that you expect a response within the 
statutory time limits;
Remind the agency that the FOIA requires the 
release of all reasonably segregable portions which 
are not themselves exempt (§552(b)); and
State that you are aware of your administrative 
appeal rights.



Any reasonably segregable portion of a record shall 
be provided to any person requesting such record 
after deletion of the portions which [fall into one of 
the nine exemptions].  The amount of the information 
deleted shall be indicated on the released portion of 
the record, unless including that indication would 
harm an interest protected by the exemption If 
technically feasible, the amount of information 
deleted shall be indicated at the place in the record 
where the deletion is made. § 552(b).



The segregability requirement applies to all 
documents and all exemptions in the FOIA.  See
Center for Auto Safety v. EPA, 731 F.2d 16, 21 
(D.C. Cir. 1984).



You can ask the agency to release all 
segregable portions of otherwise exempt 
material.



Include reasonable request for specific agency 
records;
Make arrangements for agency fees;
Make clear that you expect a response within the 
statutory time limits;
Remind the agency that the FOIA requires the 
release of all reasonably segregable portions which 
are not themselves exempt (§552(b)); and
State that you are aware of your administrative 
appeal rights.





The denial of a request, in full or in part;
The adequacy of the agency s search;
The failure to issue a timely response;
The assessment of excessive fees;
The denial of a fee waiver request; and
The denial of a request for expedited 
processing.



Identify the letter as an appeal from a specific action 
(e.g., denial of request);
Identify yourself (name, address, phone number);
Identify the specific FOIA request made;
State that a reply is expected within 20 business 
days from the agency s receipt of the appeal letter;
Demand a complete list of the documents covered 
by the request, a specific indication of what material 
is being withheld, and which exemptions are 
claimed;
Offer to discuss your request and appeal with the 
appropriate agency representative.



The structure of the FOIA;
The FOIA exemptions;
Which agencies the FOIA applies to;
Agency discretion;
Who may make a FOIA request;
How to formulate my FOIA request;
Information that should be contained in my initial 
FOIA request letter;
Information that should be contained in an appeal 
letter if my request is denied.



Questions?

Karen A. Henry, Esq.
Davis Wright Tremaine LLP

865 S. Figueroa St., 24th Floor
Los Angeles, CA  90017

(213) 633-6800
karenhenry@dwt.com


