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Indecent Proposals: Why Most
Recent FCC Indecency Crackdown
Risks Crossing Center Line into
Oncoming First Amendment
Showdown

By Robert Corn-Revere and Ronald London

On Sept. 22, 2004 the Federal
Communications Commission (FCC)
announced it was fining the CBS Network
$550,000 for Janet Jackson’s infamous
“wardrobe malfunction” that concluded
the halftime show of the 2004 Super Bowl.
The fine did not set a record under the
FCC’s rules against broadcast “indecency,”
but it sent a clear message that the
Commission is mad as Hell and is not going
to take it any more. As this issue of the
First Amendment Law Letter goes to press,
members of Congress continue to explore
ways to enact legislation that would
empower the FCC to multiply the
magnitude of such fines by ten or

even nearly twenty times.

Although the halftime show may have
been the breast-shot seen ‘round the world,
it was not the beginning of the current
legal revolution governing broadcast
indecency. The broadcast indecency
contretemps started months earlier with the
FCC’s Enforcement Bureau decision that

U2 lead-singer Bono's spontaneous remark
“this is really, really fucking brilliant” while
accepting a Golden Globes Award on live
TV did not constitute actionable indecency.’
The decision attracted the attention of
Capitol Hill and was headed for reversal

by the Commission when Congress
convened the first congressional oversight
hearings. Because the now-famed
“wardrobe malfunction” occurred days
after the initial hearing, it eclipsed the
previous controversies. L'affair Super Bowl
galvanized momentum for newly restrictive
and constitutionally-suspect FCC indecency
rules, an indecency enforcement crackdown
startling in its breadth and heavy-handed-
ness, and new legislation to vastly increase
indecency fines.

CONTINUED ON NEXT PAGE

Does California Need More
Sunshine?: A Brief Polemic in Favor
of California’s Proposed
Constitutional “Sunshine
Amendment™’

By John D. Kostrey and Duffy Carolan

“People in an open society do not demand
infallibility from their institutions, but it is
difficult for them to accept what they are
prohibited from observing... "

The simple logic that the public’s business
should be done in public escapes many state
and local government agencies. More often
than not, secrecy enshrouds government
activities and thwarts citizen efforts to
scrutinize and participate at the state and
local levels. Fortunately for the citizens

of California, help is on the way. On Nov. 2,
2004, the general election ballot will provide
Californians with the chance to vote on, and
hopefully approve, the Sunshine
Amendment, thus enshrining the right

of open government where it rightfully
belongs—in the state constitution.?

Although the right of access to meetings of
public bodies and writings of public officials
and agencies already is delineated in statutory
laws, enshrining these fundamental concepts
in the constitution will protect them against
inevitable encroachment from the
Legislature and the fluctuations of the
political process. Perhaps it will raise the
public’s awareness of the need for
transparency in government as well, which

is exemplified through the degradation of
these rights in recent years by government
agencies bent on reading access laws
narrowly, by legislative adoption of
exemptions to our access laws and by
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Even before any new legislation was
enacted, however, the FCC proposed
massive fines for broadcast indecency,
culminating in a record $1.75 million
settlement with Clear Channel.

They included:

a $755,000 maximum fine for bits on
the syndicated “Bubba the Love
Sponge” show;

a $495,000 maximum fine against six
Clear Channel stations for airing the
Howard Stern Show;

maximum fines of $357,000 and $247,000
to two licensees for sexual banter;

a maximum $55,000 penalty for a radio
broadcast that described a sex act in
“colloquial terms” and “innuendo”
rather than as direct references.

The FCC also imposed a maximum $27,500
fine against a TV station for a live news
interview with the cast of the stage
production “Puppetry of the Penis”
because of the accidental, brief
"overexposure” of one of its members.
FCC Chairman Michael K. Powell told
Congress the indecency fines represented
“the most aggressive enforcement regime
in decades,” and he pledged to further
sharpen the agency’s “enforcement blade.”

Background to current crackdown

The FCC regulates indecent broadcasts
pursuant to 18 U.S.C. § 1464, which
prohibits the transmission of “obscene,
indecent or profane language by means
of radio communication.” The FCC defines
indecency as “language or material that,
in context, depicts or describes, in terms
patently offensive as measured by
contemporary community standards for
the broadcast medium, sexual or excretory
activities or organs.”? The Supreme Court
narrowly upheld this standard in the
famous George Carlin “Seven Dirty Words”
case, FCC v. Pacifica Foundation, 438 U.S.
726 (1978). Although the 5-4 decision
upheld the FCC's authority to regulate
broadcast content, it emphasized that the
Commission’s power is limited. Justice
Powell, who supplied a crucial swing vote
for Pacifica’s slim majority, stressed that the
FCC does not have “unrestricted license to
decide what speech, protected in other
media, may be banned from the airwaves.”
Pacifica, 438 U.S. at 760-761 (Powell, J.,
joined by Blackmun, J., concurring).

Justice Powell was willing to allow the

FCC some control because he believed

the FCC would “proceed cautiously,”

and he instructed the FCC to consider

the chilling effect on speech “as it

developls] standards” in this area.
Id. at 760, 762.

Lower court decisions that subsequently
upheld the basic indecency standard
similarly counseled agency caution.

In Action for Children’s Television v. FCC,
852 F.2d 1332 (D.C. Cir. 1988) (“ACT I”), the
D.C. Circuit considered FCC implementation
of a generic indecency definition in a series
of rulings in which the FCC held that
broadcasts that would not have violated
Pacifica’s “filthy words"” standard
nevertheless were indecent.’ The court
rejected vagueness and overbreadth
challenges to the generic definition but
vacated the FCC's rulings that found
post-10:00 p.m. broadcasts indecent,
holding that a “reasonable safe harbor
rule” was constitutionally mandated and
the FCC's findings in that regard were
“more ritual than real” and its underlying
evidence “insubstantial.” Id. at 1341-42.
The court directed the FCC to be “sensitive
to” the facts that “the speech at issue ... is
protected by the first amendment” and
that the agency’s “avowed objective is not
to establish itself as censor but to assist
parents in controlling the material young
children will hear.” Id. at 1334. The court
also reiterated that “[ilndecent but not
obscene material ... qualifies for first
amendment protection whether or not it
has serious merit.” Id. at 1340. It allowed
the Commission some latitude to regulate
in this constitutionally protected area,
noting it did so with the expectation that
any "potential chilling effect of the FCC's
generic definition ... will be tempered by
[its] restrained enforcement policy.”

Id. at 1340 n.14.

The Golden Globes Bureau Decision
seemed to keep these admonitions

in mind. The FCC staff applied well-
established FCC precedent and held that
the NBC-affiliate broadcast licensees that
aired the awards show did not violate the
law because, with such live, unscripted
events, “fleeting and isolated remarks of
this nature do not warrant” sanctions.*
The decision is consistent with language in
Pacifica stating it would be “inequitable”
to “hold a licensee responsible for indecent
language” when “public events likely to
produce offensive speech are covered live,
and there is no opportunity” for editing.
438 U.S. at 733 n.7. The Bureau decision,
and its refusal to impose a fine or any
other sanction, was consistent with Justice
Powell’s understanding that Pacifica did
not approve sanctions against “the isolated
use of a potentially offensive word.” 438
U.S. at 760-761 (Powell, J., concurring); see
also id. at 772 (Brennan, J., dissenting).



In an unfortunate part of the decision—
that attracted the most attention—the
staff also reasoned that “the material aired
... does not describe or depict sexual and
excretory activities and organs,” as
required by the indecency definition, but
rather simply included an “adjective or
expletive to emphasize an exclamation.”
Golden Globes Bureau Decision, 18 FCC
Rcd. at 19861-62.

The decision was adopted with little
fanfare but was soon the center of a
political firestorm. Those outraged with
the decision demanded to know how this
alleged dirtiest of dirty words could not
be indecent. Leading the charge was

the Parents Television Council (PTC),

a self-appointed watchdog of broadcast
content that had mobilized its members
to bombard the FCC with email complaints
about the broadcast. The PTC filed an
application for full Commission review
seeking to have the Bureau'’s

decision reversed.

While that request was pending, and
before the year was out, both the Senate
and the House of Representatives had
issued resolutions calling the FCC to task.
The Senate urged the FCC to reconsider
the Bureau’s decision and to “return to
vigorously and expeditiously enforcing”
the indecency standard, to “reassert its
responsibility as defender of the public
interest” against “degrading influences of
indecent programming,” and to “use all ...
available authority” including “fines ... for
each separate ‘utterance’ or ‘material’
[and] license revocation proceedings for
repeated violations.” S. Res. 283, Dec. 9,
2003. The Senate resolution came one day
after the House protested “the lowering of
standards [and] weakening of the rules of
the [FCC] prohibiting obscene and indecent
broadcasts.” H. Res. 482, Dec. 8, 2003.

At the same time, the “Clean Airwaves
Act” was introduced to amend Section
1464 to specify “words and phrases ... and
other grammatical forms of such words
and phrases (including verb, adjective,
gerund, participle, and infinitive forms)”
that constitute “profanity” under

the statute.®

Legislative and regulatory hand-wringing
continued into the new year, including
adoption of another House resolution
largely mirroring Senate Resolution 283.

H. Res. 500, Jan. 21, 2004. Meanwhile, FCC
Chairman Michael K. Powell openly lobbied
fellow Commissioners to reverse the
Golden Globes Bureau Decision. At the
same time, he called on Congress to raise
the maximum fine the FCC can impose

against licensees airing indecent
programming “by at least tenfold”

from its then present level of $27,500

per offense. His entreaties soon were
answered. The Chairman of the House
Committee on Energy and Commerce'’s
Subcommittee on Telecommunications
and the Internet introduced legislation

to increase the fines from $27,500 for
each indecent broadcast (with a maximum
of $300,000 for continuing violations)

to $275,000 per incident (with a $3 million
cap). The Subcommittee also held a
hearing on Jan. 28, 2004, to examine

FCC indecency enforcement. In addition,
the Senate started its own inquiry

by scheduling a hearing to be held

Feb. 11, 2004.

Not coincidentally, the FCC stepped up
its indecency enforcement by proposing,
the day before the House hearing, fines
against two radio stations for airing
sexually oriented bits involving,
respectively, New York’s St. Patrick’s
Cathedral and a D.C. Catholic school,
and a third fine against a TV station for
a news story on the Australian show
“"Puppetry of the Penis,” which included
an inadvertent glimpse of the title
character.® Little did the FCC know,
however, how soon it would have an
opportunity to flex its indecency muscles.
Just days after the House hearing, stakes
were raised considerably by the now-
infamous 2004 Super Bowl! halftime show.

Did the FCC overreact to Janet Jackson'’s
"wardrobe malfunction?” Consider the
following: It took 11 days after the “day of
infamy” for President Franklin D. Roosevelt
to convene the Roberts Commission to
investigate the attack on Pearl Harbor, and
it took one year and 77 days after

Sept. 11, 2001 before President George W.
Bush authorized the National Commission
on Terrorist Attacks Upon the United
States. But it took the FCC less than 24
hours to issue a letter of inquiry demand-
ing a full investigation of the Super Bowl
halftime performance.

Some thought this was over-the-top.

At least one poll indicated that nearly
80 percent of respondents believed the
investigation was a waste of tax dollars.’
Nevertheless, congressional activity rapidly
took on new urgency. The House quickly
scheduled another indecency hearing on
Feb. 11, 2004, moving so aggressively
that schedules for the two chambers’
inquiries had to be coordinated to
facilitate the appearances of common
witnesses. Proposals began making their
way through Congress to increase FCC



authority over indecent broadcasts.

Bills proposing to increase maximum FCC
indecency fines to up to $500,000 per
utterance joined the existing proposal for
a tenfold increase and the new list of
“off limits"” dirty words.®

The flurry of activity in Congress soon
culminated in legislative and regulatory
action. On March 11, the House passed H.R.
3717, the Broadcast Decency Enforcement
Act of 2004. The bill calls for increased
fines of $500,000 per incident for obscene,
indecent or profane broadcasts. It also
specifies criteria for the FCC to consider

in setting the amount of fine, including
whether the offending material was live or
recorded and/or scripted or unscripted;
whether there was an opportunity to
review recorded or scripted programming
or a reasonable basis to believe live or
unscripted programming might contain
offending material; whether a delay was
utilized for live or unscripted programming;
the size of the audience; and whether the
material was part of a children’s program.
The bill also would relieve network
affiliates of liability for network program-
ming they lack the ability to preview or if
it is live or unscripted and there was no
reason to believe it would contain
offending material. On the other hand,

it would allow FCC fines against non-
licensees (i.e., performers) if they willfully
or intentionally “utter” an indecency.

Though indecency legislation temporarily
stalled in the Senate, that chamber
eventually passed the Broadcast Decency
Enforcement Act of 2004, S.A.3235, as

an amendment to the National Defense
Authorization Act for Fiscal Year 2005,
S.2400. However, the House and Senate
ultimately could not reconcile the bills and
the legislation was dropped on

Oct. 8, 2004.

FCC vastly changes indecency legal
environment

As Congress debated changes in the law,
the FCC effected a sea change on March 18
when it reversed the Golden Globes Bureau
Decision and held Bono's exclamation
indecent and profane. That same day, the
Commission issued three other decisions
adopting or applying new indecency rules.®
The full Commission rejected the Bureau
analysis of Bono’s use of the word
“fucking,” finding that “within the scope
of our indecency definition ... it does
depict or describe sexual activities.”

Golden Globes Order 1 8. It then found
the material otherwise satisfied the
indecency definition in that it was patently

offensive under contemporary community
standards for the broadcast medium,

id. 19, and it adopted a new de facto rule
that “any use of [the] word [‘fuck’] or a
variation, in any context, inherently has

a sexual connotation and therefore falls
within the ... indecency definition.”

Id. 1 8.

In addition, the FCC held that prior decisions
“that isolated or fleeting broadcasts of the
‘F-Word' ... are not indecent or would not
be acted upon” are “no longer good law,”
id. 11 12, and it adopted what is essentially
a requirement that broadcasters use
technological measures such as delays

to avoid airing a single or gratuitous use
of a vulgarity. /d. 11 11. The FCC also

found “an independent ground” that

the material violated Section 1464 as being
“'profane’ language,” id. 9 13, and it put
broadcasters “on notice” that it “will not
limit its definition of profane speech to
only those words and phrases that

contain an element of blasphemy or

divine imprecation.” Id. 9 14. Rather,

the FCC announced that hereafter it

"will also consider under the definition of
‘profanity’ the ‘F-Word’ and those words ...
that are [likewise] highly offensive.” /d.

The FCC also took the “opportunity to
reiterate ... that serious multiple violations
of [the] indecency rule ... may well lead to
... license revocation proceedings” and
that fines could issue “for each indecent
utterance in a particular broadcast.”

Id. 91 17. However, notwithstanding a
finding that the broadcast of Bono’s
expletive was indecent and profane, the
FCC did not fine the licensees that aired
the offending material. /d. 11 15. By a 3-2
vote, it found such action would be inap-
propriate because precedent at the time of
the broadcast would have permitted airing
the material, and the Golden Globes Order
was “a new approach to profanity,” such
that the licensees “lacked the requisite
notice to justify a penalty.” /d.

The FCC reinforced and/or built upon the
new Golden Globes Order rules in the
concurrently issued Infinity Radio, Infinity
Broadcasting and Capstar actions, as well as
in other actions issued shortly thereafter.”
The Commission’s new approach included
deeming colloquialisms or innuendo
actionable whenever the FCC finds there
is an “unmistakable” sexual connotation,"
holding that the indecency of a broadcast
can turn on the “identities of the
participants,”™ restricting the extent

to which broadcasters can look to prior
agency statements defining indecency

for guidance,”™ and stating an intent to



pursue sanctions even in the absence
of complaints.™

Reaction to the FCC's sharp change in
direction on indecency regulation was
virtually instantaneous, and eminently
foreseeable. Broadcasters immediately
began eliminating or curtailing live
programming. They also fired on-air
personnel. Examples included not only
Clear Channel’s termination of Howard
Stern’s show on its six stations (that had
drawn a $495,000 fine), but also some
personalities that merely aired a single
offending word inadvertently. Radio
stations also began removing or editing
numerous songs, including quite a few

that had aired for years without complaint.

Networks canceled or altered edgy
television shows even though audiences
had long been on notice as to their
content and/or tone, and some even
were previously found not indecent.

For example, public broadcasters were
compelled to edit out a hint of cleavage
in the American Experience documentary
“Emma Goldman.” In “Every Child is Born
a Poet: The Life and Work of Piri Thomas,”
a program featuring readings and
dramatizations of the work of this
renowned poet, writer and educator,

PBS cut out several expletives (including
nonsexual epithets) though they appeared
in the original works. Citing this
substantial chilling effect, a coalition

of two dozen licensees, public interest
organizations, professional associations,
production entities, programmers, writers
and performers sought reconsideration
of the Golden Globes Order, asking the
FCC to seriously consider whether

“the system of government regulation”

it has newly adopted is “fundamentally
incompatible with the First Amendment.”

Golden Globes Order focuses attention
on constitutional problems of FCC
indecency scheme

The Golden Globes Order raises a host of
constitutional questions notwithstanding
the Supreme Court’s decision in Pacifica
a quarter century ago. Even before the
Golden Globes Order, the FCC's Section
1464 enforcement regime was fraught
with constitutional difficulties, and the
new indecency and profanity standards,
more zealous enforcement, higher fines,
and other recent policy changes focus
attention on the need for wholesale First
Amendment review. In this regard, the
government has a constitutional obligation
to address significant First Amendment
issues when it modifies or reaffirms any
regulation of broadcast content. See

Meredith Corp. v. FCC, 809 F.2d 863, 874
(D.C. Cir. 1987).

Any such reexamination must acknowledge
that the Supreme Court’s 5-4 ruling did not
give the FCC carte blanche to decide what
broadcasts are indecent or to impose
unlimited penalties. The ability to regulate
so-called "indecent” speech is a limited
constitutional exception, not the rule. The
Supreme Court has invalidated indecency
restrictions imposed on print media, film,
the mails, cable television, and the
Internet,” and in doing so confirmed that
indecent speech is fully protected and not
subject to lesser First Amendment scrutiny
as "low value"” speech. Playboy, 529 U.S.

at 826. It has acknowledged the FCC's
definition of indecency was not endorsed
by a majority of Justices and repeatedly
described Pacifica as “emphatically
narrow.”' Lower courts have not analyzed
or reaffirmed Pacifica, but instead simply
recited and applied its outcome."”

Both broadcasting and the media
environment in which it operates change
over time, and with it so, too, must
regulatory standards that bear on broad-
cast programming. As the Court observed
in CBS v. Democratic Nat’l Comm., 412 U.S.
94, 102 (1973), “problems of regulation
are rendered more difficult because the
broadcast industry is dynamic in terms of
technological change; solutions adequate
a decade ago are not necessarily so now,
and those acceptable today may well be
outmoded 10 years hence.” In the 26
years since Pacifica and the nine years
since the D.C. Circuit last considered
broadcast indecency, it has become less
tenable to assume that broadcasting may
be subjected to special rules because it is a
"uniquely pervasive presence.” Pacifica, 438
U.S. at 748. During this interval the FCC
has found that traditional media “have
greatly evolved,” and “new modes ... have
transformed the landscape, providing ...
more control than at any other time in
history.”" Notably, Reno v. ACLU subjected
the indecency definition (in the Internet
context) to rigorous scrutiny for the first
time and found it seriously deficient. 521
U.S. at 871-881. It has not helped that
while legal standards and the media envi-
ronment have been evolving the FCC has
shown a marked inability to clarify, solidify,
and/or apply its own standard.™

From the outset, the regulation of indecent
speech has presented a paradox. Courts
confirm that “indecent” speech is fully
protected by the Constitution, yet the
amorphous FCC standard provides little
protection as a practical matter.



Meanwhile, “obscenity” that purportedly
is unprotected is subject to First
Amendment doctrine that provides more
actual legal protection. The test for
obscenity, adopted in Miller v. California,
413 U.S. 15 (1973), permits restriction only
of works that, taken as a whole, are
deemed by the average person applying
contemporary community standards to
appeal to the prurient interest; that depict
or describe in patently offensive ways
sexual conduct specifically defined by
applicable state law; and that taken as a
whole lack serious literary, artistic, political,
or scientific value. Meanwhile, the indecency
standard bars transmission (at times of day
when children are likely in the audience)
of language or material that, in context,
depicts or describes, in terms patently
offensive under contemporary community
standards for the broadcast medium,
sexual or excretory activities or organs.
Unlike the test for obscenity, the FCC's
standard applies to select passages not
whole works, is based not on average
persons in a community but on children,
and literary or artistic merit do not

bar liability.

The Supreme Court has held that the Miller
test “critically limits the uncertain sweep of
the obscenity definition.” Reno, 521 U.S.

at 872-873. By sharp contrast, the focus of
the FCC's indecency enforcement on select
passages and not works as a whole is alone
a significant constitutional defect. This
problem with the indecency standard mere-
ly scratches the surface of its constitutional
shortcomings, as it does not even begin to
consider the extent to which the standard
does not evaluate the effect of material on
the average person but rather on the most
vulnerable members of the community
(children), and the extent to which it likely
restricts material that has serious literary,
artistic, political or scientific value. Because
the test is far less rigorous, the Supreme
Court found the indecency standard as
applied to the Internet “unquestionably
silences some speakers whose messages
[are] entitled to constitutional protection,”
and the requirement that isolated passages
be considered “in context” is no cure.

Id. at 871, 873. Since Reno, virtually every
court ruling on laws that depend on the
indecency standard has found them
unconstitutional.®

The FCC's historical enforcement of its
indecency standard also has lacked strict
procedural safeguards that govern any
administrative processes that effectively
deny or delay the dissemination of speech,
see, e.g., Freedman v. Maryland, 380 U.S.
51, 58-61 (1965), and that are required by

a constitutional mandate for the
government to use “sensitive tools” to
“separate legitimate from illegitimate
speech.” Speiser v. Randall, 357 U.S. 513,
525 (1958). The FCC's regime of enforcing
indecency is inconsistent with the basic
First Amendment principles that any delay
in rendering a decision on the permissibility
of speech be minimal, that speakers receive
prompt judicial review, United States v.
Thirty-Seven Photographs, 402 U.S. 363,
367-368 (1971), and that in every case
where the government seeks to limit
speech a constitutional presumption runs
against it and requires the government to
justify the restriction. Playboy, 529 U.S. at
816; Interactive Digital Software Ass'n v.

St. Louis County, 329 F.3d 954, 959

(8th Cir. 2003).

With respect to judicial review in particular,
the process is anything but prompt even
after the FCC finds a particular broadcast
indecent. Licensees challenging such
findings generally must either agree to pay
the fine and appeal, or refuse to pay and
endure enforcement proceedings (assuming
the government initiates collection action)
before raising a defense in court. See, e.g.,
AT&T Corp. v. FCC, 323 F.3d 1081, 1085
(D.C. Cir. 2003). But since the FCC in the
interim may withhold action on other
matters the licensee has pending before it,
no licensee has been able to hold out long
enough to test the validity of an FCC
indecency ruling. See Action for Children’s
Television v. FCC, 59 F.3d 1249, 1254

(D.C. Cir. 1995) (“ACT IV”). Under this
system, Clear Channel recently paid $1.75
million, the largest “voluntary payment”
ever negotiated between the FCC and a
broadcaster to settle indecency charges.
Clear Channel Communications, Inc., FCC
04-128, (June 9, 2004). The payment was

in addition to a $755,000 forfeiture Clear
Channel paid in February for a broadcast
not covered by the settlement.

The fact that there are no court decisions
interpreting or applying the indecency
standard in particular cases compounds the
problem, as licensees must look to the FCC
for clarity, but its decisions provide scant
guidance. First, most such decisions are
unpublished, informal letter rulings stored
in individual complaint files at the FCC and
thus are unavailable, especially those
declining to take action.?' Second, even
where the FCC reaches the merits of a
complaint, its decision typically consists

of conclusory statements finding the
broadcast indecent. The FCC's one attempt
to address this problem, the aforemen-
tioned Industry Guidance adopted pursuant
to the Evergreen Media settlement, see



supra notes 2, 19, was little help. The FCC
pointed out that “contextual determinations”
critical to indecency analyses “are necessarily
highly fact-specific, making it difficult to
catalog comprehensively all of the possible
contextual factors that might exacerbate or
mitigate the patent offensiveness of particu-
lar material.” Industry Guidance, 16 FCC Rcd.
at 8002-03. And though the FCC stated in
the past that, if individual rulings fail to
“remove uncertainty” in this “complicated
area of law,” it may use its power to issue
declaratory rulings to clarify the standard,
New Indecency Enforcement Standards,

2 FCC Rcd. at 2727, the FCC in practice has
never granted such a request. See Infinity
Broad. Operations, Inc., 18 FCC Rcd.

26360 11 6 n.14 (2003).

FCC's new approach has significant First
Amendment flaws

The Golden Globes Order brings long-
simmering problems underlying the indecency
standard to the fore by taking the FCC well
beyond established precedent and ultimately
raising questions about Pacifica’s continuing
validity. Pacifica upheld the FCC's narrow
authority to regulate indecent broadcasting
only to the extent it exercised “caution” and
“restraint,” see, e.g., 438 U.S. at 756, 760-761
(Powell, J., concurring); ACT /, 852 F.2d at
1340 n.14, and since then courts have raised
significant questions about the government’s
limited authority in this sensitive area.

By overruling precedent that isolated or
fleeting uses of “indecent” words are not
actionable, and undermining the importance
of “context” in indecency analysis, the
Golden Globes Order eliminated interpretive
restraints long relied upon to help ensure
constitutional enforcement of Section 1464.

Despite a purported attempt to clarify
matters by decreeing that “any use of [the
‘F Word'] or a variation, in any context,
inherently has a sexual connotation,”
Golden Globes Order 1 8, the FCC only
muddied the waters. It warned broadcasters
that it intends to interpret broadly the ban
on “vulgar and coarse language” including
"words (or variants thereof) that are as
highly offensive as what it repeatedly
referred to as the 'F-Word."" Golden Globes
Order 11 13-14. Whether a word may be
deemed "highly offensive” depends on
“contemporary community standards” for
the broadcast medium, yet the FCC has
never previously defined that standard other
than to say it is national and reflects the
"average broadcast viewer or listener,”
whoever that may be. The FCC recently
claimed it has “experience and knowledge,
developed through constant interaction with
lawmakers, courts, broadcasters, public
interest groups and ordinary citizens, to

keep abreast of contemporary community
standards.” Infinity Radio 1 12. Contrary to
this assertion, however, there has been no
such “interaction” and the last time a court
ruled in this area was nearly a decade ago,
at the behest of broadcasters, not the FCC.
See ACT IV, 59 F.3d 1249. Worse, the FCC
discounts objective means of ascertaining
contemporary community standards such

as polling or ratings, see Infinity Broad.
Operations, 17 FCC Red. 27711, 27715

(Enf. Bur. 2002), though recent surveys
reveal far different attitudes within the
broadcast audience than the FCC presumes.
See Kavla McCabe, Study Reveals Rock
Listeners’ Views on Indecency, RADIO &
RECORDS, Apr. 9, 2004 at 1; Rated R for
Rock, RADIO & RECORDS, Apr. 9, 2004 at 15.

The FCC's new holding that certain
expletives can be “profane” further
undermines the constitutionality of its
rules. It replaces one already-vague rule
with several vague standards applying to
words or images that may include
blasphemy or divine imprecation,
“personally reviling epithets naturally
tending to provoke violent resentment,”
“language so grossly offensive” that it
“amount[s] to a nuisance,” and “vulgar,
irreverent, or coarse” words. Notably, the
religious-based category “blasphemy” and
“divine imprecation,” render such phrases
as “go to hell” or “god damn it” action-
able, see Duncan v. United States, 48 F.2d
128, 134 (9th Cir. 1931), and thereby violate
the First Amendment’s Establishment
Clause. The “nuisance” and “personally
reviling epithet” prongs also raise
significant First Amendment problems
under well-established precedent.?

Conclusion

It has been over a quarter of a century
since the Supreme Court has reviewed the
constitutionality of the broadcast indecency
standard. During that period, there have
been vast changes in the media landscape
that shatter the assumption on which
Pacifica was based, that broadcasting has
a “uniquely pervasive presence in society.”
438 U.S. at 748. At the same time, other
decisions invalidating the indecency
standard when applied to other media
raise fundamental questions about
Pacifica’s continuing validity. The current
crusade against broadcast indecency by
Congress and the FCC may lead to a long
overdue reassessment of the government'’s
power in this area.
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California’s Proposed Sunshine
Amendment - conminuep From PaGE ONE

judicial interpretation of these laws in
favor of government secrecy. California

is not alone in recognizing the need to
protect the public’s right of access through
its constitution. So far, several other
trailblazing states have passed similar
legislation.* With any luck, the voters of
California will follow suit and prevent this
auspicious opportunity from passing them
by come November.

The Amendment and its effect

The Sunshine Amendment is a unique
piece of legislation that will place a
constitutional amendment on the ballot
to allow voters to strengthen the public’s
right of access to both government records
and meetings of government bodies.*

If Californians approve the Amendment,

it would, as of Jan. 1, 2005, amend Article
I, Section 3 of the California Constitution,
which currently provides: “The people
have the right to instruct their representa-
tives, petition government for redress of
grievances, and assemble freely to consult
for the common good.” The Amendment
would make the aforementioned provision
subdivision (a) and would state the
following as subdivision (b):

(1) The people have the right of access to
information concerning the conduct of
the people’s business, and, therefore,
the meetings of public bodies and the
writings of public officials and agencies
shall be open to public scrutiny.

(2) A statute, court rule, or other
authority, including those in effect on
the effective date of this subdivision,
shall be broadly construed if it furthers
the people’s right of access, and nar-
rowly construed if it limits the right of
access. A statute, court rule, or other
authority adopted after the effective
date of this subdivision that limits the
right of access shall be adopted with
findings demonstrating the interest
protected by the limitation and the
need for protecting that interest.

(3) Nothing in this subdivision supersedes
or modifies the right of privacy

guaranteed by Section 1 or affects the
construction of any statute, court rule,
or other authority to the extent that it
protects that right to privacy, including
any statutory procedures governing
discovery or disclosure of information

concerning the official performance
or professional qualifications of a
peace officer.

(4) Nothing in this subdivision supersedes
or modifies any provision of this
Constitution, including the guarantees
that a person may not be deprived of
life, liberty, or property, without due
process of law, or denied equal
protection of the laws, as provided
in Section 7.

(5) This subdivision does not repeal or
nullify, expressly or by implication, any
constitutional or statutory exception to
the right of access to public records or
meetings of public bodies that is in
effect on the effective date of this

subdivision, including, but not lim-
ited to, any statute protecting the
confidentiality of law enforcement
or prosecution records.

(6) Nothing in this subdivision repeals or
nullifies, supersedes, or modifies
protections for the confidentiality of
proceedings and records of the
Legislature, the Members of the
Legislature, and its employees,
committees, and caucuses provided
by Section 7 of Article 1V, state law,
or legislative rules adopted in further-
ance of those provisions; nor does it
affect the scope of permitted discovery
in judicial or administrative proceed-
ings regarding deliberations of the
Legislature, the Members of the
Legislature, and its employees,
committees, or caucuses.®

The Sunshine Amendment, if enacted,
would accomplish many things. First,

the Sunshine Amendment would firmly
establish a fundamental constitutional
right for people to scrutinize what their
government is doing by mandating access
to government records and meetings of
government bodies.” By elevating the
right of access to constitutional stature,
all newly enacted state laws and adminis-
trative regulations would be required

by law to conform to the Amendment’s
provisions. Practically speaking, it would
bring more weight to the public’s right of
access both at the agency level and when
access disputes are brought before our
courts for resolution. This is because the
Amendment leaves no doubt as to the
importance of access to the people of
California and consequently renders
ineffective the assertion that access in a
particular case serves no public purpose—a
claim often asserted by government



agencies to defeat access. Additionally,
engrafting this right into our constitution,
at least theoretically, increases both
accountability and legitimacy by giving
citizens a stronger basis for knowing and
understanding what their representatives
are up to. Unless citizens have access to
information, they are simply incapable

of participating and contributing
effectively to our republican system of
self-government.

Second, the Sunshine Amendment would
mandate that statutes, court rules or other
authority be construed broadly when they
further the public’s right of access and be
construed narrowly when they limit the
right of access. While this requirement
applies most directly to courts interpreting
statutory law, it also applies by logical
extension to the agencies making the
initial determination of whether to grant
access to public records or meetings.

Even though case law has long required
this construction under existing access
laws, placing it expressly within the
constitution hopefully will avert

many disputes at the agency level by
discouraging access denials based on
overly broad interpretations of existing
exemptions that favor government secrecy.

Third, the Sunshine Amendment would
require that in adopting new laws, court
rules or other authority that limit the right
of access, express findings be made
demonstrating the interest purportedly
protected and the need for protecting
that interest. Thus, the adoption of agency
rules and regulations, for example, intend-
ed to impede public access will no longer
be allowed on the whim of the agency’s
governing body but will require actual
on-the-record findings demonstrating the
need for secrecy and demonstrating how
the exemption will achieve that need. This
requirement resembles that which already
is required of courts before sealing any
court record or closing any court proceed-
ing. As a matter of constitutional and
common law, judges must keep secrecy to
a minimum and must explain their reasons
for excluding public access, based on the
dictates of the situation they are facing.®
Importantly, this requirement will give the
public much needed ammunition to chal-
lenge the purported justification for new
laws, court rules or other authority that
seek to limit the public’s right of access.

Fourth, the Sunshine Amendment leaves
intact the right of privacy guaranteed by
the constitution by clarifying that it does
not supersede or modify the existing
constitutional right of privacy.

The Amendment expressly recognizes that
it does not affect the protections afforded
peace officers over information concerning
their official performance or professional
qualifications already set forth in our
Evidence Code and penal laws.®
Additionally, presumably inserted in

order to win legislative approval, the
Amendment would have no power to
supersede or modify any existing or future
limits on public access to meetings and
records of the Legislature found in the
constitution, statutes, and house rules.™

Notwithstanding the Sunshine
Amendment’s short list of enumerated
exemptions, the overall thrust of Prop 59
is to firmly establish a fundamental right
of open government for the public.

How existing open government laws
have fallen short

At first, it might seem unnecessary

(or even redundant) to install a
constitutional amendment to safeguard

a basic right of democracy. To help
citizens eradicate governmental
corruption, California has already enacted
a public records act, open meetings acts,
and other statutes that are supposed

to guarantee access to information at

all levels." Unfortunately, the existing laws
have been unable to stop widespread
governmental secrecy. Public officials
repeatedly flout state and local sunshine
laws and stonewall efforts to find out
what is going on in government.

Specific examples of the current access
laws’ shortcomings are endless. In 2001,
former Governor Gray Davis hid the details
of the state’s power company contracts
during the energy crisis.” After media
organizations represented by Davis Wright
Tremaine LLP filed a petition seeking
access to these state-funded contracts
under the California Public Record Act
(CPRA), the former governor insisted that
it would irreparably harm the public
interest to disclose any of the contracts
until “Jan. 1, 2003,” which was (not
coincidentally) seven weeks after the next
gubernatorial election. After a protracted
legal battle, the media organizations were
finally granted the release of the contracts
in unredacted form, and it was revealed
that nearly $43 billion in deals were made.”
Even though this signaled to academics
that, “the state negotiated the electricity
contracts at the worst possible time, for
far longer than necessary, at ridiculously
inflated prices,” it was too late to turn
back the clock."” Now, as a result of the
former governor’s inexperience in



negotiating the contracts and his subsequent
secrecy, the untimely disclosure of the state’s
clandestine dealings will cost California
taxpayers billions of dollars over the next
two decades.™

Commissioner Charles Quackenbush’s
resignation provides another clear example
of the access laws’ limitations. For months,
state Senator Byron Sher and reporters
attempted to obtain records from the
Insurance Department documenting how
former Commissioner Quackenbush was
regulating insurance companies’ claims
stemming from the 1994 Loma Prieta
earthquake.” They cited the CPRA as authori-
ty in their requests, but were denied at every
turn because the agency categorically
marked all the documents as “confidential.”"
Ultimately, it was a whistleblower’s leak to
the Los Angeles Times—not the power of
the CPRA—that generated the incriminating
evidence that caused an ensuing public
uproar and eventually prompted
Quackenbush’s resignation.™

Both scandals demonstrate that when
releasing records is potentially embarrassing
or incriminating to the officials that

process the requests, the agency’s knee-jerk
response is commonly unmitigated denial.
The public should not be forced to rely on
the discretionary power of public officials
(or insider leaks reported to the media)

to obtain information that is owed to them
as a matter of law.

Discretionary abuse in favor of government
secrecy is not unique to state officials.
Secrecy at the local level occurs with
comparable frequency and has made access
to basic public information problematic as
well. Indeed, when The Bakersfield
Californian recently asserted a right of access
from its local school district to disciplinary
records of an elementary school principal,
who was under investigation for allegedly
murdering his former wife, their two
children and his mother-in-law, the paper
was met with claims that the former-
principal’s purported privacy rights—in

how he conducted himself on the job—
outweighed the public’s right of access.
Luckily, a superior court, and subsequently
an appellate court, disagreed.™ But it took

a lawsuit to pry open the district’s files.
Similarly, a lawsuit by the Daily Review in
Hayward was the sole incentive for the local
school district to release investigatory
records pertaining to two high-ranking
district administrators initially investigated in
connection with the alleged destruction and
stowing away of public records.?

Most recently, the City of Oakland flouted its
own sunshine laws, requiring disclosure of

exact gross salary and paid benefits to
every public employee, when they denied
CPRA requests made by The Oakland
Tribune, The Contra Costa Times, and East
Bay News Service for individual salary
information of certain city employees.”

It did so despite a long history of
providing this information to the public
and in misplaced reliance on a case where
no such ordinance existed and where,
preliminarily, assurances of confidentiality
and policies of secrecy were shown to
exist.? Without disclosure of this basic
public information about how taxpayer
dollars are being spent, it becomes difficult
to hold our government accountable for
misuse of public funds and nearly
impossible to root out rampant
government favoritism or nepotism.?

In innumerable other scenarios, the CPRA
has been litigated so vehemently it has lost
its teeth. In 1998, a legislative task force
(responding to the fallout from the
Quackenbush scandal and his subsequent
resignation) issued a report entitled, “KEEP
OUT: The Failure of the California Public
Records Act,” concluding that the law had
been "interpreted, reinterpreted and
fiddled with to the point that it has
become of little appreciable value to the
public.”? Two years later, in 2000, a Senate
committee’s efforts to investigate concerns
related to the Quackenbush controversy
were so thwarted that a department
attorney had to risk her job and license

in order to provide the committee with
relevant records (withheld by her
superiors) showing probable misconduct
by insurance companies.”

An abundance of empirical data highlights
the CPRA's deep-rooted flaws. The
published study of CFAC's October 2000
audit, entitled “State of Denial,” concluded
that legitimate requests for public
information were denied by sheriff's
departments 80 percent of the time, cities
and police departments 79 percent of the
time, and schools 72 percent of the time.*
These astoundingly high percentages are
akin to a similar study conducted in July
2002, when The Vacaville Reporter
released a public information audit—"For
the Record”—in which they reported that
45 percent of the public records requests
submitted to Solano County (and its

seven cities) failed to disclose records in
compliance with access laws.”

Most recently, during a six-week period in
April 2004, The Contra Costa Times sent
out 20 reporters and editors to agencies
across the region.” The result of this
study was alarming: 1) only 37 of the 86



agencies timely complied with requests for
statements of economic interest;* and

2) only 20 of 79 agencies granted immedi-
ate access to the employment contract of
an agency'’s top executive official (such as
a city manager or school superintendent),
notwithstanding a statute unequivocally
making such contracts public records.*®
Despite the clear language of the CPRA,
the prolonged delays (and steadfast
refusals in some cases) associated with
public records requests persists. The
passage of a constitutional amendment
will hopefully reduce these repeated and
often unjustified denials of public access.

Similarly, the government blatantly abuses
the Ralph M. Brown Act and often
operates surreptitiously.>” Although closed
sessions are permissible for a few narrowly
defined exceptions—for example, to
discuss litigation or certain personnel
issues—the Brown Act generally obligates
government agencies to meet and act in
public.? In March 2002, a Los Angeles Times
article reported that “the Los Angeles
County Board of Supervisors (LACBS)
makes more than 90 percent of

its official decisions without public debate,
spending millions of taxpayer dollars on
contracts, settling major lawsuits and
making policy changes behind closed
doors, or without discussion.”*

A prime example of these violations
occurred in December 2001 and January
2002 when the LACBS defied the Brown
Act's mandates by holding illegal secret
meetings to discuss how to derail ballot
measures that would increase the pay of
county health care aides.* This important
public policy issue, which was not listed on
the agenda, should have been discussed

in public. It was only because of the
mistaken release of internal board
documents in February 2002 that the
public even learned of the board’s blatant
violations of the Brown Act.** In spite of
the board’s insistence that it committed no
wrong, a court subsequently declared the
serial closed door gatherings of the LACBS
unlawful, thanks to a Los Angeles Times
lawsuit that brought the issue to

public light.*

The illegal practices of the LACBS are far
from unique. In October 2002, Ohlone
College’s board of trustees unanimously
voted to establish architect selection
committees for two major construction
projects to be paid for by a taxpayer bond
of $150 million. The selection committees,
though comprised in part of public
members and acting under the direction
of the board, were originally planning to

conduct their selections in secret. It was
not until the local paper, The Argus,
threatened to sue the board that it agreed
to fully comply with the Brown Act’s

open meetings laws for its selections
committees.”’

In short, discussions and deliberations that
should be held in public are consistently
being conducted furtively in violation of
the Brown Act. Legislation can only go so
far in controlling how government officials
govern. At present, it is simply too easy to
administer blanket denials to document
requests by citing a CPRA exemption
without justification, or disobey the Brown
Act by holding hush-hush governmental
meetings. As evidenced by the litany

of abuses inflicted on our current
transparency laws, a constitutional
guarantee of openness is crucial. Whereas
legislation is ill-equipped to microregulate
routine governmental operations, the
constitutional mandates of Prop 59 are
specifically designed to combat access
laws’ susceptibility to manipulation and
misinterpretation. In short, Prop 59 has the
power to reduce the astounding
frequency with which governmental
agencies engage in non-compliance,
outright abuse, and utter disregard of

our existing open government laws.

How the judiciary has contributed to
the erosion of open government laws

Sadly, courts have factored significantly
into the gradual weakening of our current
public access laws. These laws remain the
public’s main safeguards against crooked
and inept government. Over the last
decade, courts have chipped away so
much at the strength of the existing open
government laws that the CPRA has been
dramatically altered in the process.
Consequently, the need for a constitutional
basis for openness has accelerated
dramatically in the last few years, making
it more essential now than ever before.

For example, in 1991, the California
Supreme Court paved the way for the
vague, ambiguous and overly broad
“deliberative process” exemption by
allowing government decision-makers to
withhold documents that would show
how their decisions were reached, who
influenced them or what their thinking
was during their deliberations.® Initially,
the logic behind the exemption was to
protect creative debate and candid
consideration of alternatives within an
agency.® Unfortunately, to illustrate how
bottomless this exemption has become,
it has been cited to deny access to phone
billing records of city council members that



would reveal calls placed as part of official
city business.® Presumably, the nonsensical
justification against disclosure is that the
records would reveal who council members
called, which in turn is the “functional
equivalent” to the “substance or direction”
of the judgment and mental processes of
city council members.*" It defies logic to
claim that mere disclosure of telephone
numbers somehow reveals the psychological
innerworkings of an individual’s mind.

The “deliberative process” exemption also
has prevented the public from getting
any information about the identity or
qualifications of people the governor is
considering for appointment to important
offices, such as vacated seats on county
boards of supervisors.* This overused
“privilege” has even allowed the governor
to claim that something as basic as his
appointments calendar is not a public
record!*” Routine disclosure of all of these
records, however, is essential to guarantee
a free flow of information to the public
as well as provide a safeguard against
governmental corruption.

Addressing other exemptions, our courts
have concluded that even when no harm
can be associated with the release of
police records in closed investigations,

the CPRA allows police departments to
keep their files closed permanently at their
discretion.* This rule is in stark contrast to
the comparable provision under the
federal Freedom of Information Act (FOIA)
-5 U.S.C. § 552 — which requires the FBI
and other federal law enforcement
agencies to open files of closed cases
when doing so would cause no harm.*
Recently, the California Supreme Court
even extended the “law enforcement”
investigatory records exemption to basic
information about routine traffic stops.*

The Brown Act also has suffered in recent
years at the hands of the judiciary.

Because the litigation and appellate
process is so costly and time-consuming,
citizens are finding it practically impossible
to reverse decisions that public bodies
make in closed sessions.” Moreover,
besides drastically weakening the ability to
rectify illegally-made decisions, the process
of prosecuting Brown Act violations often
becomes a quagmire because members of
elected bodies cannot be ordered (during
the discovery process) to disclose actions or
discussions during closed sessions.*® This
bar to discovery essentially deprives the
plaintiff of any direct evidence to use in
enforcing the law as it now stands.”

Also on the open meeting side, courts
have concluded that local councils and

boards can use closed sessions under the
personnel exemption to set performance
goals for their chief executives.*®

Although the judicial system has allowed
clandestine government behavior to
flourish in spite of the access laws, the
passage of Prop 59 would take significant
strides towards ensuring that this trend
comes to a halt. By establishing a stronger
constitutional framework for access to
meetings and public records, Prop 59 will
make it significantly harder for agencies to
keep things hidden from public view for
arbitrary or inadequate reasons and for
courts to ignore the importance of public
scrutiny of the public’s business.

Conclusion

Placing the Sunshine Amendment on the
ballot symbolizes a strong positive step
towards opening California government.
If the Amendment passed and became
part of the constitution, its goal of
openness would be catapulted into the
echelon of our state’s most cherished
values, and the people’s respect for
transparency in government would
likewise be enhanced. As exemplified
above, a Sunshine Amendment is sorely
needed in this state to protect against
the ever eroding rights of the public to
scrutinize how the government is
carrying out the public’s business.

One of the most important components of
representative government is transparency.
While mandates favoring greater public
access may be annoying, inconvenient,
cumbersome (or even extremely
embarrassing), the collective public’s
interest in knowing what their government
is up to outweighs any opposing individual
interests in secrecy on the part of officials
and agencies. Public scrutiny keeps
government honest. Hopefully, in
November 2004, the voters of California
come to concur with this fundamental
democratic principle and will vote “yes”
on Prop 59, California’s much needed
Sunshine Amendment.
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to get access to heretofore open public records and the
unjustified closures of public meetings. See also March
to Close Government Meetings, Public Records Might
Slow With SCA7, Milpitas Post, March 14, 2002.

2 Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555,
572 (1980) (C.J. Warren Burger) (emphasis added).

* The proposed Sunshine Amendment, which was intro-
duced by Senator John Burton, a San Francisco Democrat
and president pro tem of the state Senate, passed the
Senate in June 2003 on a 34-0 vote, and the Assembly in
January 2004 on a 78-0 vote. See Californians for Open
Government, The California Sunshine Amendment,
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