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It is the special genius of a common law
system, as ours is, that the law adjusts
to the technologies of the time. And as
it adjusts, it changes. Ideas that were
as solid as rock in one age crumble in

another.”?

INTRODUCTION

SurerMAN SPiDERMAN! JarEs BonD! These
iconic heroes remain among the best-
known fictional characters of our time,
and, as characters, are now generally
afforded copyright protection, indepen-
dent of the works in which they appear.?
Will their superpowers prevail in an
unprecedented global battle between
copyright owners fighting to protect
the content they own and new digi-
tal technologies that permit characters
to be copied, modified, deconstructed,

JamEes D. NGUYEN
Foley & Lardner LLP

and disseminated on a scale previously
unimaginable? Or will the users of digital
media successfully convince the courts
that their unlicensed copies and deriva-
tive creations should proceed unabated
and without restriction under the doc-
trine of “fair use” and other limitations
on copyright law? Should public policy
support the rights of intellectual property
owners in the new digital age or should it
favor the free use of content created and
copyrighted by others?

There are no easy answers to any of
these questions. This article does not
attempt to answer them all, but addresses
these questions by reviewing the law of
character protection as it has developed
with respect to more traditional media. It
examines disputes that are presented by
new technologies and the few cases that
have been brought in this area; it evalu-

ates some recent cases that suggest the
way courts may rule, should these issues
proceed to litigation; and it suggests
ways in which the interests of copyright
owners may be balanced with those of
consumers, as more and more new tech-
nologies’ shift control over content and
the ability to interact and create in the
hands of consumers.

THE DEVELOPING LAW OF
CHARACTER PROTECTION IN
TRADITIONAL MEDIA

Character is the essence of any story,
whether fact-based or fiction. Characters
are the bridge between audience and
author, and the means by which the
audience is captured—or repelled—by a
given work. Although courts today gener-
ally afford characters copyright protec-
tion, whether they are literary creations
or visual depictions, the issue has been
intensely litigated and will undoubtedly
continue to be contested. Courts continue
to struggle to determine whether a char-
acter has been sufficiently developed and
is unique enough to warrant copyright
protection, or whether her traits are mere
“scenes-a-faire,” that is to say, stock situa-
tions or traits that naturally flow from a
common theme or basic premise.*

The Second Circuit has consistently
followed a “character delineation” test
to ascertain whether dramatic characters
are protectable under copyright law. In so
doing, it has blended two fundamental
principles of copyright law; the distinc-
tion between general ideas, which are
not protected,” and more fully realized
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expression, which is;® and the principle
that generic stock character elements (e.g,
a drunken Santa Claus) are mere scenes-
a-faire and are therefore not protect-
able” In Nichols v. Universal Pictures,
the Court (Judge Learned Hand) held
that a literary character is indeed sub-
ject to copyright protection but only if
the character is developed with suffi-
cient specificity to constitute protectable
expression. On the other hand, a mere
“riotous knight who kept wassail to the
discomfort of the household, or a vain
and foppish steward who became amo-
rous of his mistress...would be no more
than Shakespeare’s ‘ideas’ in the play, as
lictle capable of monopoly as Einstein’s
Doctrine of Relativity, or Darwin’s the-
ory of the Origin of Species.”® Since
Judge Hand penned those words over
seventy years ago, courts have wrestled
with the question of precisely what level
of precision is required for a character to
be adequately developed,” or when the
character is merely a generic type used
over and over and incapable of being

to evolve. In a seminal case involving
author Dashiell Hammetts subsequent
use in a television series of the “Sam
Spade” characters he had created (and
that Humphrey Bogart made famous
in The Maltese Falcon), Warner Bros.
claimed to have a copyright in the char-
acters themselves when Mr. Hammett
used his own characters in a television
series.’” The Court rejected this theory,
pethaps influenced by the fact that the
author was asserting a right to use his
own creations in a subsequent work as
against a movie studio, a “sophisticated
plaintiff” It opined that “[I]f Congress
had intended that the sale of the right
to publish a copyrighted story would
foreclose the author’s use of its characters
in subsequent works for the life of the
copyright, it would seem Congress would
have made specific provisions therefor.”?
It continued:

It is conceivable that the character
really constitutes the story being told,
but if the character is only the chess-

Since the early 1990s, rapidly evolving digital
technologies and devices have diminished the

exclusive control media companies once enjoyed

over dissemination and distribution of content and
have shifted much of that control to the consumer.

protected. ' That issue continues to be
litigated on a case by case basis," and, as
we discuss below, the issue of whether a
delineation is sufficiently precise to be
copyrightable, or to be deemed infringed,
becomes particularly important in the
digital media context in which characters
may appear only briefly in video clips, or
a single trait of an animated superhero
may be borrowed for use in an online
multiplayer game.

The Ninth Circuit has articulated a
somewhat different test that continues

man in the game of telling the story
he is not within the area of protection

afforded by the copyright.”

Finally, it added that characters are not
copyrightable because they are “always
limited and always fall into limited pat-
terns.”” In sum, the Sam Spade court
fashioned a “bright line” rule, flatly
excluding literary characters from the
protection of copyright law.

In an effort to move beyond Sam
Spade, in Walt Disney Productions v. The

Air Pirates,'® the Ninth Circuit attempted
to draw a distinction between literary
characters, whose traits and attributes are
expressed exclusively through the written
word, and characters portrayed through
visual images such as those depicted in
comic books or cartoons. The case arose
when Walt Disney Productions took
umbrage with an “adult underground
comic book” that portrayed over twen-
ty Disney characters (including favor-
ites Mickey and Minnie Mouse, Donald
Duck, and Goofy) as “active members
of a free thinking, promiscuous, drug
ingesting counterculture.”” Clearly, Walt
Disney Productions did not like seeing
famed characters such as Goofy—who
are normally portrayed with “innocent
delightfulness”—depicted in such a
bohemian light. First, the court noted
that comic strip characters had been
protected as long ago as 1914. Second, it
distinguished Sam Spade on the grounds
that it only involved literary characters,”
in contrast to Air Pirates:

[Wlhile many literary characters may
embody litle more than an unpro-
tected idea (citation omitted), a comic
book character, which has physical as
well as conceptual qualities, is more
likely to contain some unique elements
of expression. Because comic book
characters therefore are distinguishable
from literary characters, the Warner
Brothers language does not preclude
protection of Disney’s characters.”

Air Pirates attempts to shortcut the
relative difficulty a court faces in identi-
fying exactly how many character traits a
character must possess—and how unique
they must be to be sufficiently delin-
cated to merit copyright protection—by
distinguishing all graphically depicted
characters which have tangible physical
characteristics from literary characters.”
In contrast to literary characters, a visual-
ly depicted character contains its author’s
“unique elements of expression” through
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the addition of a “visual image” and
visually depicted “conceptual qualities.”*
Indeed, courts have routinely recognized
the copyrightability of visually depicted
characters by granting copyright protec-
tion to a wide range of comic book and
cartoon characters: Wonderman,” Betty
Boop,* Barney Google and Spark Plug,”
Godzilla,? as well as Mickey Mouse and
Donald Duck.” However, whether Azr
Pirates modifies Sam Spade or accepts its
ruling as to literary characters is debatable,
and how the Sam Spade and Air Pirates
rules apply to literary property whose lead
character becomes an iconic cinematic
hero was left unclear in Air Pirates.

It took a [literary creation, visually
depicted in almost twenty films—James
Bond—for a court to have the oppor-
tunity to conclude that such characters
are protectable and that even stock char-
acteristics can be conjoined to create a
copyrightable character. The Bond case®
involved a commercial for a car with a
detachable roof and featured a glamorous
couple and villain with metal-encased
arms who jumps onto the car’s roof.
Elegantly, and “with a flirtatious turn
to his companion, the male driver deftly
releases the Honda’s detachable roof...
sending the villain into space....” The
studio moved to enjoin the commercial.
Accusing the studio of trying to gain a
monopoly over the “action/spy/police
hero”” genre, Honda argued that Bond,
as a dramatic character, was not protect-
able, and that the woman and villain
were mere stock characters. The Court,
however, concluded that under either the
Sam Spade test or the Ninth Circuit Air
Pirates “character delineation” test, Bond
was indeed a copyrightable character: “A
James Bond film without James Bond is
nota James Bond film.”?

Significantly, the court came to its
conclusion after experts for both sides
dissected both the classic James Bond
adventure (“a high-thrill chase of the
ultra-cool British charmer and his beauti-
ful and alarming sidekick by a grotesque

villain in which the hero escapes by wit
aided by high-tech gadgetry’””)” and the
character of Bond.* Bond’s character-
istics—"“his cold-bloodedness; his overt
sexuality; his love of martinis ‘shak-
en, not stirred;’ his marksmanship; his
‘license to kill’ and use of guns; his
physical strength™ —not to mention his
penchant for fast cars, vintage wines, eve-
ning jackets, and beautiful women com-
panions—are hardly unique, and taken
one by one, might be deemed “stock ele-
ments.” But in combination, in a series of
novels and films, they create a unique and
unforgettable character who is both “the
story being told” and the fully delineated
character that Judge Hand ruled would
be protectable in Nichols.

After Bond, it can be concluded with
some certainty that distinctive characters
are protectable in the context of tradi-
tional media, even if their individual
characteristics, taken one by one, might
not be because they are deemed “stock
elements.”* Whether use of individual
elements to evoke James Bond or other
heroes in interactive digital video clips or
online interactive games may claim simi-

lar protection is far less certain.

THE IMPACT OF DIGITAL MEDIA
ON COPYRIGHT PROTECTION FOR
CHARACTERS

Since the early 1990s, rapidly evolv-
ing digital technologies and devices have
diminished the exclusive control media
companies once enjoyed over dissemi-
nation and distribution of content and
have shifted much of that control to
the consumer. Social networking sites
(of which MySpace is among the most
popular); online services for hosting user-
generated video content (such as YouTube
and Google Video); mobile television via
cell phones and other handheld devices;
online role-playing games; mobile game
units with WiFi and other interactive
capability; interactive television — these
and a plethora of other interactive tech-

nologies all invite the consumer to use
and transmit “bites” of copyrighted con-
tent and to create her own content based
upon it, or otherwise to modify it. Can
the same principles that protect char-
acters from infringement in more tra-
ditional media be effectively enforced
in this fast-paced digital environment?
Will principles of fair use immunize
from infringement user-generated and
transmitted video content that copies or
modifies copyrighted characters? What
about similar acts in social networking
sites, or the creation of interactive gaming
content that uses famous heroes, super-
heroes and animated characters? Finally,
is the copying of evocative attributes of
protected characters in games or video
clips infringement or mere use of unpro-
tected ideas? To date, most of these issues
have not yet been decided by any court,
but as content creators try to satisfy con-
sumers by providing ever more content
directly to the new devices technology
has created, allowing the consumer to
space shift as well as to time shift, they
certainly will arise.

The Doctrine of Fair Use

Much of what is permitted or forbid-
den in the digital context turns on the
doctrine of “fair use,” which limits the
application of copyright.* Section 107 of
the Copyright Act codifies the doctrine
and provides, in pertinent part, that four
non-exclusive factors are to be consid-
ered. The four “fair use” factors identified
by Congress as particularly relevant are:
(1) the purpose and character of the use;
(2) the nature of the copyrighted work;
(3) the substantiality of the portion used;
and (4) the effect on the market for the
copyrighted work 3¢

The fair use defense follows the funda-
mental principle that ideas and expression
are to be treated differently, “permitting
free communication of facts while still
protecting an author’s expression.”” If a
court concludes that what is being copied
or manipulated falls into the “idea” or
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“fact” category or constitutes scenes-a-
faire, it will not be deemed protected.
Of the four statutory fair use fac-
tors, which are closely interrelated, courts
have generally considered the third
and fourth—amount used and market
impact—to be of greatest significance.
Thus, in the instance of, for example,
a consumer’s creation of her own short
video content for Google Video incorpo-
rating pre-existing copyrighted material
(such as clips from a well-known movie,
television program or commercial), a
court would likely consider the markets
in which the copyrighted work is or may
be exploited as well as the extent of the

new media technologies are touted as giv-
ing users control over content, consumers
are not as original as one might think.
Users often post pictures of their favorite
characters (like Superman or one of the
“South Park” kids) on their home pages
of social networking sites like MySpace.
Online game players often choose to
imitate their favorite superheroes when
creating their “own” characters in online
role-playing games. Indeed, imitation is
the sincerest form of flattery, and it
is human nature to emulate well-loved
characters. What child or inner child
doesn’t want to live a “virtual” life as
Superman, Barney the purple dinosaur,

As online games and entertainment media generally
become even more interactive, battles over whether

mere “stock elements’ have been appropriated
or whether there has been infringement of a
copyrighted character will almost certainly become

commonplace.

use made.®® The first factor, purpose of
the use, is also important—if the copy
is transmitted for commercial purposes,
that tends to weigh agasnst a finding of
fair use. As to the nature of the copy-
righted work, creative works, such as film
or fiction are normally given the great
est deference. Each such determination
must, of course, be made on a case-by-
case basis. Some user-generated video
content may be more expressive—created
for parody or social commentary (for
example, one video clip uploaded to
Google Video depicts a student dressed in
a “Pac-Man” costume running through a
school library); others video files on such
services are more overtly commercial in
nature (posted to advertise businesses).
Of course, in between is a considerable
grey area.

User behavior in the new media world
is' affected by two factors. First, while

or their favorite character from Saturday
morning cartoons?

Second, new media technologies
encourage smaller bits of information to
be exchanged. Perhaps only one or two
characteristics of a character are bor-
rowed, inviting a scenes-a-faire defense
(for example, in an online sole-playing
game, a caped superhero encased in a
body suit with a chest initial is a recur-
ring character). As a result, copyright
owners will likely be contesting numer-
ous efforts to expand the scope of the
fair use doctrine and apply it to the new
media. A court could certainly determine
that interactive use of a copyrighted film
clip is not “fair” because it contains a
critical scene involving a key character,
even if it is insubstantial in the time
used (an example might be Rhett Butler’s
“Frankly my dear I dont give a damn”

farewell from Gone With The Wind).

Conversely, it might well conclude that a
game player’s copying of two characteris-
tics that identify Wonder Woman—her
golden lasso and bullet-proof bracelets in
an interactive game—does not rise to the
level of infringement of a protected fully
delineated character. Or it could rule
the other way. Given these uncertain-
ties, it is not surprising that intellectual
property holders are considering a variety
of preemptive actions and digital rights
management techniques to protect their
own present and anticipated exploitation
of “their” intellectual property.

Online Interactive Games

The world of online interactive games
is one of the fastest-growing and most
lucrative areas to exploit media technolo-
gies. Because digital games rely so heavily
on characters, they are ripe for creating
copyright issues for content owners. In
the antiquated days when Atari ruled the
video game world, players were forced to
play only those characters given to them
by the game architecture; there was no
way to make Pac-man look different or
to create your own ‘Pac-character.” But
online interactive game technology has
changed that, allowing players to now
create literally create their own character
“avatars.” That of course, opens the door
wide open for infringement of copyright-
ed superheroes and other characters.

To date, only one case—which set-
tled before these important issues could
be judicially determined—has been
brought alleging character infringement
in the online gaming context. In 2004,
Marvel Enterprises, Inc.; filed a copyright
and trademark lawsuit in Los Angeles
against the distributor and creator of
an online multiplayer role-playing game
which allows players to create their own
superheroes—superheroes which, Marvel
alleged, too closely resembled its own

0

superheroes.” The dispute squarely
presented the issue of what intellectual
protection is available for characters in

an interactive online game. As online
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games and entertainment media gener-
ally become even more interactive, battles
over whether mere “stock elements” have
been appropriated or whether there has
been infringement of a copyrighted char-
acter will almost certainly become com-
monplace.

City of Heroes is a “massively multi-
player online game,” boasting an Internet
user subscription base of some 180,000
players. Players can design the appear-
- ance and abilities of their own superhero
character, and then fight crime alongside
thousands of other players simultane-
ously in virtual Paragon City. Using

physical areas: Head, Upper Body, and
Lower Body. Within each section, players
choose among a wide array of different
features—such as different faces or masks
for Head, and different clothing styles
for Upper Body and Lower Body. Players
also choose specific colors, textures, pat-
terns and details for their hero’s costume.
In fact, the game states that there are over
2.24 x 10*** distinct costume combina-
tions, ensuring a designer’s “creativity”
and that no two players’ characters are
identical.

Marvel’s pleading alleged that the

structure and flow of the game’s Creation

The concept of a mild-mannered scientist who, when

angered, transforms into a violent, powerful being
was the subject of The Strange Case of Dr. Jekyll and
Mr. Hyde and was not unique to Marvel’s Incredible
Hulk. However, Marvel’s expression of this idea as a

green, muscular giant with torn, purple shorts can be

and is in fact protected by copyright.

the game’s character Creation Engine, a
player selects from a large menu of dif-
ferent abilities, attributes, and physical
characteristics to create a superhero.
There is a three-stage process to cre-
ate a character. A player must choose the
hero’s: (1) Origin, such as “Mutant” (like
Marvel’s X-Men characters), “Science”,
or “Magic;” (2) Archetype, such as
“Blaster,” “Tank” (like The Hulk),
“Defender”—which is an overarching
category for the hero’s abilities or fight-
ing style; and (3) particular attributes
and appearance. Marvel alleged that the
Creation Engine does not allow a player
to “start from scratch” but instead limits
the player’s options through a series of
choices at each stage; defendants, by
contrast, emphasized that players can
build “your own costume from scratch.”
Costumes are broken down into three

Engine led and encouraged players to cre-
ate characters that are nearly identical to
Marvel superheroes. The key example
in the complaint was Wolverine—an
X-Men character who is a mutant and
scrappy fighter, with unbreakable metal
claws protruding from each hand and
who possesses incredible regenerative
powers. With the right choices on Cizy
of Heroes—“Mutant” Origin; “Scrapper”
Archetype; “Claws” as the primary power
set; “Regeneration” as the secondary
power set—Marvel claimed that a player
could create a clone of Wolverine in less
than one minute, and sought to have the
court hold the game designer and dis-
tributor responsible.

The structure of this “character cre-
ation” system raises a critical question:
what elements of a character are entitled
to copyright protection in the digital uni-

verse? Superheroes are often best known
by a single trait or attribute. Thus, what
constitutes “idea” and what is “expression”
of a superhero character is more subtle
than in other contexts. The Webslinger
is a normal teenager except for his special
spider-like powers. Is it an infringing act
to give spider-like powers to a character
created by a user for purposes of playing a
game? It is well-established that copyright
law does not protect ideas; it only protects
the “expression of an idea.™ The concept
of a mild-mannered scientist who, when
angered, transforms into a violent, pow-
erful being was the subject of The Strange
Case of Dr. Jekyll and Mr. Hyde and was
not unique to Marvel’s Incredible Hulk.
However, Marvel’s expression of this idea
as a green, muscular giant with torn, pur-
ple shorts can be and is in fact protected.
by copyright. Thus, the question is not
easy to answer, particularly in the digital
environment, which so easily uses identi-
fying features and bits of a character.
Indeed, that is why the online gaming
context presents unique issues. Most diffi-
cult is the fact that many alleged “clones”
appropriate certain attributes—but not
all attributes—of famed superheroes. But
copyright protection for a compilation
of superhero attributes is not the same
as copyright protection for a character,
and inevitably will lead to a debate about
whether a plaintiff seeking to protect the
integrity of its characters is only seeking
protection for individual “stock” ele-
ments which cannot be protected. For
example, can DC Comics claim owner-
ship of a character’s inability to use X-ray
vision through lead or his vulnerability to
Kryptonite? Content owners will defend
their rights to such famed attributes,
which are valuable in large part due to
many years of investment in the charac-
ter. The producers of role-playing games
will likely argue against such copyright
protection. The legality of such defenses,
and where a court will come out on these
issues remains uncertain.*? Defendants
will assert the scenes-a-faire doctrine as
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a defense to such claims, arguing that
copyright law is designed not just to
encourage and incentivize authors to cre-
ate works by financial reward, but also to
foster creativity by others, while content
owners seek to prevent any copying at all
to stem an anticipated flood of unauthor-
ized exploitation, which, they believe,
may impede future exploitation of valu-
able resources in new markets.

Other New Technologies

Online games are the most visible
example of how user-controlled, interac-
tive digital technologies will create copy-
right challenges for character owners.
But other new media technologies trig-
ger similar issues. Marshall McLuhan’s
famous maxim that “the medium is the
message” and is affected by “the new
scale that is introduced into our affairs
by each such extension of ourselves, or by
any new technology,™ aptly describes the
impact of new delivery devices on media
and the law.

MTV Networks has been at the
forefront of the new media revolution.
For example, it has introduced “virtual
snacking” as part of its charge into the
mobile content delivery market. Mobile
phones and devices invite shorter con-
tent because users have shorter attention
spans for viewing video clips on these
platforms. Shorter content length means
that using identifiable characters is even
more important; thus, in the burgeon-
ing market for mobile television and
video content, characters will be critical.
Shorter length also means that animated
characters have premium value, because
animation translates so well into the
small screens of mobile devices. Given
the nature of its programming (heavy on
music, celebrities and animation), MTV
Networks sat primed to tackle the new
market for delivering content via mobile,
wireless and other devices. In 2005, cer-
tain MTV Networks channels began
offering short video clips of content from
well-known television programs (such

as MTV’s “Laguna Beach”), specifically
designed for mobile phones; these “vir-
tual snacks” offer viewers more insight
into some of their favorite television char-
acters and facilitates community sharing
as users send the clips “virally” to their
friends. This strategy allows the company
to virally market their television pro-
gram—and often the lead characters—to
the mobile phone audience. But it also
means that the copyright owner may lose
control over the content (for example,
users may manipulate images of characters
or copy them for unauthorized purposes),
or perhaps must be prepared to impliedly
license it to all users and their friends.

But it is interactivity that creates the
greatest potential for infringement of
copyright or rights of publicity. Courts
will have to decide whether, if users
transmit back or create content, that use
is fair. For example, interactive television
(ITV) is becoming more widely-used.
ITV describes any number of efforts to
allow viewers to interact with television
content as they view. The viewer must
be able to alter the viewing experience
(such as choosing which angle to watch a
football match), or return information to
the broadcaster. In its deepest sense, the

play a game. This is a relatively simple
use of ITV technology, but in the future,
could leave to advanced capabilities such
as allowing viewers to change the appear-
ance of a character, deciding what lines
the characters will say, or determining
what plot events happen to a character.
As ITV becomes more advanced, copy-
right owners will be challenged to effec-
tively police what feedback and impact
users will have on characters, without
compromise users’ enjoyment at shaping
their favorite characters.

Another interactive technology which
raises ‘issues for character protection are
social networking sites like MySpace and
Friendster. When users design their home
pages on these services, they often post
images of their favorite characters—pre-
sumably without authorization from the
content owner. Content owners must
determine when and how to police such
use, or whether to chalk it up to fair use.
This may seem innocuous until there are
instances of well-loved characters being
depicted or manipulated in ways which
arguably tarnish the character’s image
(raising trademark dilution issues, as well
as copyright questions). Rightholders for
children’s characters like the Peanuts and

Even if a plaintiff can invoke protection for visual

depictions of specific characters, if the copyright
registrations are for entire comic book issues

featuring those characters, ... a plaintiff must prove

that an individual game-created character infringes

the comic book issue (which includes multiple

characters, dialogue and other drawings).

program, itself, might change based on
viewer input. The Nickelodeon channel
uses ITV technology on certain children’s
shows, like “Dora the Explorer”—which
allows children to play along with certain
episodes by using the remote control to

the Walt Disney icons will be especially
worried; while some fun-loving users
might like it, the Charles Schulz estate
would probably frown on seeing Snoopy‘
in a compromising position. As a result,
some content owners contemplate licens-

18
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ing their characters for use on these social
networking sites, so they at least have
some control the images made available
and how they can copied and manipulated
(or not). Copyright owners may need to
choose whether to license these uses now
across the board, or contest their unlicensed
use in court, relying on judges to treat new
technology uses like “old media.”

As new media platforms proliferate, so
too do the potential hurdles for copyrights
owners. A user-generated content service
like YouTube, for example, raises a num-
ber of unresolved issues. Users may share
video clips of their own, or content from
other web sites—including web pages
and content featuring character images.
Who is responsible if there is an infring-
ing use of a character? Blogs by read-
ers—and who owns them?—may con-
tain infringing material. Responsibility
to police sharing of video content must be
allocated. Indeed, another peer-to-peer
sharing experience is not unimaginable.
Whether these sites become another con-
tested online video store and contribute
to or facilitate copyright infringement
remains to be determined.

WHERE WILL THE COURTS GO?

To date, in cases involving online
transmission, the judiciary (the Supreme
Court and the Second and Ninth Circuits)
have generally sided with intellectual
property owners against proponents of
the “free internet.”* While none of these
cases involve the precise issues presented
by the ever-increasing availability of digi-
tal media and the consumer’s growing
ability to obtain, control, manipulate,
and transmit content, they demonstrate
a judicial philosophy that supports intel-
lectual property rights, and conclude
that, where possible, intellectual property
rights should be enforced. They may well
suggest that if copyright owners and ser-
vice providers go to war, courts will likely
attempt to apply traditional principles
to the interactive digital media and side
with the copyright owners.

On the other hand, the limited and
brief nature of consumer-created video
clips or networking site displays featuring
characters, and the fact that in interac-
tive games, single character traits rather
than the entire character may be copied
and incorporated in a new work, may
lead courts to deem such uses immaterial
under the doctrine of fair use. However,
as technology changes continue to accel-
erate, what today may represent only a
minimal “slice” of a copyright-protected
character and may appear to be de mini-
mis use under fair use principles, not
impacting the copyright owner’s markets,
may tomorrow represent a valuable source
of revenue for the content creator which
invested resources in the characters and
creative works which consumers are now
altering, transmitting, and copying.

The critical question is where is
society’s interest located? Simply stated,
one might argue that the real battle is
between the innovator and the creator of
the characters, 7.e., creation which in the
end serves the public and is worth pro-
tection, as opposed to the exploiter who
seeks to profit by dissecting just enough
of the characters to slide under the fair
use fence. The constitutional purpose
of copyright law is to serve the public
interest by promoting innovation. The
new media revolution has blown open
the doors to previously unheralded levels
of innovation for technology providers and
consumers; copyright owners will need to
embrace those innovations to protect their
core character assets. And courts will need
to balance the interests of all the players—
copyright owners, technology providers,
and the consuming public—to figure out
how much protection characters deserve in
the new digital frontier.

The battle lines continue to be drawn,
but at stake are the legal and business
future of interactive media—and charac-
ter owners. Without easy answers, this is
one battle that all the combined powers
of Spider-Man, Superman, and James
Bond may be necessary to resolve. ®
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