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POST-MICCOSUKEE COURT IN FLORIDA FINDS NPDES PERMIT NECESSARY

by Richard M. Glick, Davis Wright Tremaine LLP (Portland, OR)

In the first reconsideration of the cases giving rise to the US Supreme Court’s decision
in South Florida Water Management Dist. v. Miccosukee Tribe of Indians (541 US 95
(2004) (Miccosukee), a federal judge in Florida held that “backpumping” of flood waters
from drainage canals into Lake Okeechobee requires a National Pollutant Discharge
Elimination System permit (“NPDES” permit, 33 USC § 1342) under the federal Clean
Water Act (CWA). Friends of the Everglades v. South Florida Water Management District
(Case No. 02-80309-CIV-ALTONAGA/Turnoff, Dec. 11, 2006. (Friends) Because the
practical benefit to the Everglades of requiring a permit was not immediately apparent, the
court ordered further proceedings to better define the scope of injunctive relief. All parties
agree that backpumping is necessary to avoid flooding populated and agricultural areas.

Interestingly, the court devotes 15 pages of this 107-page order to the question
of whether SFWMD enjoys sovereign immunity under the 11" Amendment to the US
Constitution. The court concludes in the affirmative, that SFWMD as an instrumentality
of the State of Florida is immune from suit in the federal courts, and that SFWMD has not
waived immunity, yet proceeds to issue a ruling on the merits.

In 2002, environmental organizations led by Friends of the Everglades (FOE) filed
a citizen suit under the CWA to compel the South Florida Water Management District
(SFWMD) to obtain a NPDES permit under section 402 of the CWA. The drainage canals
in question carry polluted municipal and agricultural runoff, which are pumped upgradient
into Lake Okeechobee to avoid flooding. The case was consolidated with another brought
against the SFWMD by the Florida Wildlife Federation. The Miccosukee Tribe, which
intervened in the FOE case, filed yet another case against SFWMD that involves different
pump stations that transfer canal water to a designated conservation area. The cases were
all stayed when the US Supreme Court accepted certiorari in the Miccosukee case. After
Miccosukee was decided, the stays were lifted and the instant case (i.e. Friends) reopened.

The case presents a unique test of the scope of CWA § 402. Most of southern
Florida was developed on reclaimed lands that were formerly part of the vast Everglades.
The lands were drained to accommodate both high value agriculture and municipal
development. The land areas in question are immediately south of Lake Okeechobee, one
of the largest fresh water lakes in the United States. The boundary between the lake the
and adjacent wetlands varied historically, depending on weather conditions. These lands
are almost flat, but in a natural state drained slowly to the sea. They were drained through
a labyrinth of canals and levees leading from the lake to the Gulf of Mexico. Working in
conjunction with the US Army Corps of Engineers, SFWMD operates several large pump
stations to prevent canal or levee overtopping. In most cases the most practical solution is
to pump flood waters back “uphill” to Lake Okeechobee.

!
& More! It is undisputed that backpumping results in the transfer of polluted water from the
canals into Lake Okeechobee. The legal issue is whether this transfer constitutes an
“addition of pollutants” that requires a NPDES permit. The CWA prohibits “the discharge
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of any pollutant,” except in compliance with the CWA. 33 USC § 1311. “Discharge” is defined as “any
addition of any pollutant to navigable waters from any point source.” 33 USC § 1362(12). Following

the Supreme Court’s ruling in Miccosukee, EPA proposed rules that would exclude water transfers from
regulation under the NPDES program. NPDES Water Transfers Proposed Rule, 71 Fed. Reg. 32887 (June
7,2006). However, the Friends court declined to defer to the US Environmental Protection Agency’s
(EPA’s) interpretation of the CWA because “No agency interpretation, or court order for that matter,

can alter the unambiguous congressional intent expressed in a statute and the Court thus rejects the
interpretation proposed by the EPA.” Slip Op. at 84.

SFWMD argued that an “addition to navigable waters” does not occur from backpumping, but rather
simply moves water between and among navigable waters. This argument derives from the Miccosukee
case, which involved transfers from a SFWMD drainage canal into a designated conservation area. There
the federal government advanced its “unitary waters” theory, i.e. that all navigable waters should be viewed
as one for CWA purposes, and thus water transfers should be seen as non-point source activities that do not
require NPDES permits. The Court did not resolve this issue, noting that it had not been adequately argued
below, but could be raised on remand. Instead, the Court held that further proceedings are necessary to
determine whether the two affected water bodies are “meaningfully distinct” from each other. If they are
not, then no NPDES permit is required. 541 US at 112.

After a lengthy description of the physical features of the Everglades, both naturally and as
transformed, the District Court determined that in the instant case the subject drainage canals and Lake
Okeechobee are in fact meaningfully distinct. Although the court declined to “articulate a precise test,” it
nevertheless concluded:

But, at a minimum, the evidence must demonstrate that pollutants would not have reached the Lake were
it not for backpumping, and that the Lake and canals are distinct from one another and would remain
distinct if backpumping ceased. Suffice it to say that, based upon the evidence presented, the Lake is
“meaningfully distinct” from the canals.

Slip Op. at 86.

In reaching that conclusion, the court cites ten factors, among these are physical barriers between the
water bodies, chemical and biological differences, and that the water would not normally flow from the
canal areas into the lake but for backpumping. The fact that there is some natural intermingling of water
between the canals and lake is not relevant: “However, the Supreme Court has instructed that the proper
question is whether the bodies of water are ‘meaningfully distinct,” not ‘completely distinct.”” Id. at 87.

Conclusion

The Miccosukee case, and those like Friends arising from the same or similar facts, raise important
policy questions about water resource management in the West. Water transfers, often between basins,
occur routinely and are not now subject to the CWA regulatory program. The Supreme Court in
Miccosukee was unmoved by the argument that regulation would make such transfers prohibitively
expensive, which would obviate the CWA’s proscription against interference with state authority to allocate
water. The Court noted that expenses could be controlled through issuance of general permits. Thus,
courts will apply the limited guidance supplied by the Supreme Court to the specific facts at hand to discern
whether meaningful distinctions can be made. The broader implications of Friends and other cases on
Western water law transfers will be explored in detail in the February, 2007, issue of The Water Report.

For ApDITIONAL INFORMATION, CONTACT: Davis Wright Tremaine LLP (Portland, OR), 503/ 778-5210 or
email: rickglick@dwt.com

Richard M. Glick is a partner in the Portland, Oregon, Office of Davis Wright Tremaine LLP, where he

is head of the firm’s Natural Resources Practice Group. His practice emphasizes water, environmental
and energy law. Prior to entering private practice, Rick was staff counsel at the California State Water
Resources Control Board, and then deputy City Attorney for the City of Portland, where he advised the
City’s Bureaus of Water Works, Hydroelectric Power and Environmental Services. He is a former chair of
the Oregon State Bar Section on Environmental and Natural Resources Law, and a member of the Water
Resources Committee of the ABA Section on Environment, Energy, and Resources.

2 Copyright© 2007 Envirotech Publications; Reproduction without permission strictly prohibited.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


