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TURNING MAGIC INTO MONEY:
NEW MEDIA BUSINESS MODELS

NEwW MEDIA TECHNOLOGIES have created
magical new ways to distribute content
and engage consumers. But content own-
ers and technology companies have strug-
gled to find ways to convert that wizardry
into viable revenue-generated business
models. While there are numerous pos-
sible variations, here are the four main
business models currently being used to
distribute new media content.

#1.: Advertising Supported
Business Model

In this well-known business model,
a content owner delivers content (eg,
audio recording, video program) over a
new media technology platform, without
charge to consumers. Revenue is derived
from advertising sales, with that revenue
often split between the content owner and
the provider of the technology platform.
For example, many content owners have
begun creating “branded channels” on

online video services such as AOL Video
or the Joost platform. Content owners
provide content; advertising is sold by the
platform provider; and the advertising
revenue is split according to a negotiated
percentage.

Of course, there are different ways in
which advertising can be displayed and

revenuc generated:

(a) Pre-roll ads are played before the
media content chosen by the con-
sumer, so the consumer must watch
the advertisement before receiving
the content.

(b) Banner ads involve embedding an
advertisement (which contains a link
to the advertiser’s web site) into an
Internet web page, such that the
advertisement would be displayed
at all times as the media content is
played.

(c) Pop-up ads involve opening a new
web browser window on top of the
original web browser window, such
that the new window displays an
advertisement while the original
window displays the media content.

In addition to partnering with other
technology platforms, many content own-
ers provide content through their own
web platforms. For example, MTV and
CNN provide their television program-
ming content at MTV.com and CNN.
com, using both pre-roll and banner ads.

Consumers have typically been willing
to accept advertising in exchange for free
content. However, users have become
increasingly resistant to pre-roll and pop-
up ads, while advertisers typically view
banner ads as lower in value because they
can easily be ignored.

For the future, I foresee that advertis-
ing will becomne more subtle. For example,
brand integration will bring advertiser and
sponsor messages incorporated into the
content rather than having separate ads.

“Overlay” advertising may replace pre-roll
ads on the Internet with simply the name
of an advertiser in a line overlaid at the
bottom of programming, of course pro-
viding a link to the advertiser’s web site.
Content providers will and should also
take advantage of new media technolo-
gies’ capability to customize advertising
for users, based upon the user’s profile and
interests. This unique ability to custom-
ize promotional messages to consumers
makes new media platforms prime terri-
tory for advertisers.

#2: Purchase Business Model

Quite simply, consumers pay a fee
for receiving a permanent copy of an
individual piece of entertainment con-
tent. Users can also pay for the right to
unlimited playing of that content on the
personal computer or other device they
use to purchase the content. Examples
of this business model include pay-per-
download and download-to-own. Apple’s
iTunes service provides song recordings
for $.99; music videos for $1.99; TV pro-
grams for $1.99 per episode; and motion
pictures for $9.99-$14.99. CinemaNow
is an online movie service, whose licensors
include the major motion picture studios
and mini-majors such as Miramax; its
films cost from $9.99 to $19.95. Major
retailers, such as Amazon.com and Wal-
Mart, are also getting into the market.

Content owners can control how their
content is distributed in various ways.
The purchased content is typically burn-
able (i.e., the consumer can burn a copy to
a CD/DVD for backup storage or transfer
to another PC). However, content owners
may impose restrictions as to the number
of personal computers or other devices
on which the content may be played
on. For example, a movie obtained from
CinemaNow might only be played on
up to three PCs, whereas iTunes music
tracks may only be played on up to five
PCs. Likewise, content owners may limit
the type of device on which the content
may be played—e.g., a Movielink movie
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can not be burned to a DVD and played
on a standard DVD player connected ro
a home TV.

Likewise, the purchased content may
or may not be zansferable to certain porta-
ble devices. A music recording from iTunes
may be played on an unlimited number
of iPod players; however, a movie from
CinemaNow movie may not be played on
a video iPod or Sony PSP device.

This business model is akin to con-
sumers purchasing a physical copy of
a music CD or video content DVD.
Advertising is kept to a minimum (though
of course trailers and pre-rolls ads might
be included), which affords fewer oppor-
tunities to technology platform providers
to share in revenue.

#3: Rental Business Model

Instead of owning, consumers can rent
content. In rental business models, the
provider will provide a timed-out copy of
content under certain time restrictions,
on an individual basis for playback on the
personal computer or other device used to
rent the content. This business model is
most often used in the online video rental
market. CinemaNow provides rentals for
$2.99 to $3.99 per film; Vongo charges
$.99 t0 $3.99 per film; and other providers
include Movielink (founded by the major
motion picture studios and mini-majors,
but now acquired by Blockbuster), Guba,
and Amazon Unbox.

A consumer’s use rights are typically
restricted by various factors, such as the
time period during which the copy must
be watched (e.g., 30 days from purchase);
the time period to complete viewing
after initial play (e.g., 24 hours); and the
number of times the copy may be played
(e.g., one time). For example, a Movielink
film must be played within 30 days of
purchase and can be viewed an unlimited
number of times during the 24-hour win-
dow after initially playing the film.

The rented content is normally not
burnable, so consumers cannot burn a
copy to CD or DVD for use or transfer

to another personal computer or play-

back device.

This model is akin to physically walk-
ing into a video rental store (such as
Blockbuster Video) and going home with
a rented copy of a movie. Lower prices
can be charged for rentals, bur of course,
consumers may not like the various time
restrictions imposed on when they are
allowed to watch the rented content.

#4: Subscription Business Model

In this business model, a content owner
or technology platform provides consum-
ers with a content service for a periodic
subscription fee (typically monthly or
annual). During this subscription period,
the user is permitted to download unlim-
ited content and continue playing the
content as long as the subscription fee is
kept current.

Content providers will typically pro-
vide either a device-tethered subscription
or a portable subscription. With a device-
tethered subscription, the content is only
playable on the user’s personal comput-
er, handheld or other playback device.
The programming may be delivered to
users either via streaming or downloading
and then playback of a time-out copy.
Examples of this type of service include
RealNerworks Rhapsody  Unlimited
music service (available for $12.99 per
month) and the revived Napster music
service ($9.95 per month). For films,
Vongo offers a subscription service for
$9.99 per month.

A portable subscription allows users to
obtain a timed-out copy of the program-
ming, and then transfer and play that con-
tent on a compatible portable device. For
example, music tracks from Napster may
be transferred to a Creative Zen Vision
player. If the consumer does not continue
to pay the periodic subscription fee, the
license associated with the copies expires
and the content becomes non-playable.
Both Rhapsody and Napster have “To Go”
services which use this model, each charg-
ing approximately $15.00 per month.

Subscription models give consumers
the advance of a set price for unlimited
content. However, not all consumers like
to pay a subscription fee when they only
want certain popular pieces of content.

THE FUTURE

Each of these four main business mod-
els and their variations present oppor-
tunities and challenges. And of course,
there are more possible business models
being envisioned as content owners and
technology providers experiment in this
fast-moving world of new media. There
is no magic answer about which busi-
ness model is the best. The answer will
be unique for any given business and will
depend on numerous factors, including:
the market strength of the content owners
and technology platforms involved; the
attractiveness of the content available; the
capacity and desire of the business models
to earn advertising revenue; the techno-
logical protections and limitations which
copyright owners want to impose upon
distribution of their content; and whether
the content distributed through any given
new media platform will be interoperable
with different playback devices.

The short history of new media has
taught us that the most successful business
models provide technology platforms that
are easy to use, compelling content that
consumers want, and flexibility in terms
of ways to obtain content. In the future,
those features will continue to be impor-
tant. In addition, content providers will
increasingly take advantage of ability to
customize messages to users. They should
find ways to give users more flexibility by
delivering content files that are interoper-
able with numerous playback devices.
Content owners, technology providers,
and advertisers will also benefit by explor-
ing creative ways to share revenue and
incentivize each other to maximize their
contributions to that pot of gold.

It’s amazing what new media technolo-
gies are able to deliver to consumers, and

SEE Moving Picture PAGE 67

New RMatter » Volume 32, Number 3

29



JoAnna M. Esty, Co-Editor
Venable LLP

2049 Century Park East, 21st Floor
Los Angeles, CA 90024

TEL: (310) 229-9900

Fax: (310) 229-9901

EMAIL: JMESTY@VENABLE.COM

PATENT
Thomas A. Ward - Co-Chair
Fliesler Dubb Meyer and Lovejoy LLP
4 Embarcadero Center 4th Fl

San Francisco, CA 94111

TEL: (415) 362-3800

Fax: (415) 362-2928

EMAIL: TAW@FDML.COM

Georgann Grunebach - Co-Chair/Liaison
Fox Group Legal

Fox Plaza Building

2121 Avenue to the Stars, Suite 700

Los Angeles, CA 90064

TEL: (310) 369-3055

EMAIL: GEORGANN. GRUNEBACH@FOX.COM

TRADEMARK
Mary A. Harris - Co-Chair
Mary A, Harris, Attorney at Law
San Luis Obispo, CA 93401
TEL: (805) 543-0855

Fax: (805) 781-3427

EMAIL: COPYTMLAW@AOL.COM

Matthew A. Powelson, Co-Chair
LaRiviere Grubman & Payne LLP
19 Upper Ragsdale Drive, #200
Monterey, CA 93942

TEL: (831) 649-8800

Fax: (831) 649-8835

EMAIL: MPOWELSON@LGPATLAW.COM

J. Alison Grabell - Liaison
Venable LLP

2049 Century Park East

21st Floor

Los Angeles, CA 90024

TEL: (310) 229-9945

Fax: (310) 229-9901

EMAIL: AGRABELL@VENABLE.COM

Executive
Committee

' CONTINUED FROWM PAGE 65

Randall E. Kay, Advisor

DLA Piper Rudnick Gray Cary US LLP
401 B Street, Suite 1700

San Diego, CA 92101

TEL: (619) 699-2800

Fax: (619) 699-2701

EMAIL: RANDY.KAY@DLAPIPER.COM

Christine L. Kopitzke, Advisor
Attorney ar Law

21 East Carrillo Street

Santa Barbara, CA 93101

TEL: (805) 882-1440

FAX: (805) 965-4333

EMAIL: IPCOUNSEL@COX.NET

Robert Warren Payne, Advisor
LaRiviere Grubman ¢ Payne LLP
P. O. Box 3140

Monterey, CA 93942

TEL: (831) 649-8800

FaX: (831) 649-8835

EMAIL: RPAYNE@LGPATLAW.COM

Elizabeth E. Powers, New Mazter Editor
Santa Clara University School of Law

500 El Camino Real

Santa Clara, CA 95053-0424

TEL: (408) 554-4478

Fax: (408) 554-5047

EMAIL: EPOWERS@SCU.EDU

Holly J. Fujie, Board Liaison
Buchalter Nemer PC

1000 Wilshire Blvd., Suite 1500
Los Angeles, CA 90017

TEL: (213) 891-5081

FaX: (213) 630-5722

EMAIL: HFUJIE@BUCHALTER.COM

Saul D. Bercovitch, Legislation Advisor
The State Bar of California

180 Howard Street

San Francisco, CA 94105-1639

TEL: (415) 538-2000

EMAIL: SAUL.BERCOVITCH@CALBAR.CA.GOV

Pamela Wilson, Director of Sections
The State Bar of California

180 Howard Street

San Francisco, CA 94105-1639

TEL: (415) 538-2395

Fax: (415) 561-2368

EMAIL: PAMELA. WILSON@CALBAR.CA.GOV

Mitch Wood, Section Coordinator
The State Bar of California

180 Howard Street

San Francisco, CA 94105-1639

TEL: (415) 538-2594

Fax: (415) 561-2368

EMAIL: MITCH. WOOD@CALBAR.CA.GOV

Ana Castillo, Section Admin. Assistant
The State Bar of California

180 Howard Street

San Francisco, CA 94105-1639

TEL: (415) 538-2071

Fax: (415) 561-2368

EMAIL: ANA,CASTILLO@CALBAR.CA.GOV

TRADE SECRETS

Benjamin D. Scheibe - Chair
Browne Woods & George LLP

450 N. Roxbury Drive, 7th Floor
Beverly Hills, CA 90210

TEL: (310) 274-7100

Fax: (310) 275-5697

EMAIL: BEN@BROWNEWOODS.COM

David P. Morales - Vice Chair

The Morales Law Firm

406 Marin Street, Suite 416
Watsonville, CA 95076

TEL: (831) 649-8800

FaX: (831) 649-8835

EMAIL: DMORALES@MORALESLAWFIRM.COM

Joanna R. Mendoza - Liaison
Malovos & Mendoza LLP

3620 American River Drive, #215
Sacramento, CA 95864

TEL: (916) 974-8G00

Fax: (916) 974-8608

EMAIL: JRM@MALOVOSLAW.COM

CONTINUED FROM PAGE 29

more awe-inspiring technologies will con-
tinue to pop out of the magician’s hat in
the years to come. With some creativity,
smart risk-taking, and experimentation to
meet consumers needs, all the players in
this magical world will find ways to share
in the riches of new media. =

The contents of this article are the opin-
ions of the author only, are not intended to
provide specific legal advice, and should not
be relied upon as such.
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