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Roommate.com: A Service Provider or Content 
Provider?

The district court held that Roommates.com was im-
mune from liability under Section 230 of the CDA,8 which 
states that “[n]o provider . . . of an interactive computer 
service shall be treated as the publisher or speaker of any 
information provided by another information content 
provider.”9 The immunity provided by the federal law 
thereby distinguishes “service providers” from “informa-
tion content providers,” who are defi ned as those “respon-
sible, in whole or in part, for the creation or development of 
[content].”10

“Website owners should take careful 
note of [the Fair Housing] decision, since 
under the Ninth Circuit’s test, if a website 
‘materially contributes’ to the allegedly 
illegal content, as opposed to providing 
‘neutral’ tools for communicating 
information, it may forfeit its immunity 
under Section 230.”

As the 9th Circuit noted, however: 

A website operator can be both a service 
provider and a content provider: If it 
passively displays content that is created 
entirely by third parties, then it is only a 
service provider with respect to that con-
tent. But as to content that it creates itself, 
or is “responsible, in whole or in part” for 
creating or developing, the website is also 
a content provider. Thus, a website may 
be immune from liability for some of the 
content it displays to the public but be 
subject to liability for other content.11 

On this point, the en banc court focused on the statu-
tory language defi ning “development,” reasoning that 
the term “refer[s] not merely to augmenting the content 
generally, but to materially contributing to its alleged 
unlawfulness. . . . [A] website helps to develop unlawful 
content, and thus falls within the exception to Section 230, 

The Ninth Circuit Court of Appeals, sitting en banc, 
issued its widely anticipated decision in Fair Housing 
Council of San Fernando Valley v. Roommates.com on April 3, 
2008, concerning the scope of immunity afforded by Sec-
tion 230 of the Communications Decency Act (“CDA”) of 
1996.1 Although the court affi rmed the outcome reached 
by a previous panel, the majority decision introduced a 
new test for determining whether a website is the “de-
veloper” of mixed content, and thereby outside the scope 
of the Section 230 immunity.2 The court did so while 
reaffi rming prior rulings that interpreted Section 230 as 
broadly immunizing website owners from liability based 
on content posted by third parties.3

The decision marks the fi rst time that a full federal 
circuit court has interpreted Section 230 since Congress 
enacted the federal immunity in 1996. Website owners 
should take careful note of this decision, since under the 
Ninth Circuit’s test, if a website “materially contributes” 
to the allegedly illegal content, as opposed to provid-
ing “neutral” tools for communicating information, it 
may forfeit its immunity under Section 230.4 Applying 
this test, the court found that a housing website was not 
immune from claims under the federal Fair Housing Act 
and similar state laws that prohibit discriminatory hous-
ing practices.5 

Defendant Roommates.com operated a website 
designed to match individuals who were seeking hous-
ing. The website required users to state their own sex 
and sexual orientation, as well as whether they lived 
with children, and also required users to describe their 
housing preferences in these three categories. The site 
allowed users to post their own content in an “additional 
comments” section. Profi les of users were then posted, 
based on the responses. Users of the service could search 
profi les of potential roommates, and would receive peri-
odic e-mails informing them of available housing oppor-
tunities that matched their preferences.6 The Fair Housing 
Councils of San Fernando Valley and San Diego sued, 
claiming that Roommates.com was acting as a housing 
broker, and that its website violated federal and state fair 
housing laws by soliciting and distributing information 
based on protected categories—sex, sexual orientation, 
and family status.7
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e-mail on the site.24 In Fair Housing, the en banc court 
reaffi rmed Batzel, noting that there is “no meaningful 
difference between an editor starting with a default rule 
of publishing all submissions and then manually select-
ing material to be removed” and one of “publishing 
no submissions and manually selecting material to be 
published.”25 

Similarly, in discussing Carafano v. Metrosplash.com, 
Inc.,26 where the court previously had found a matchmak-
ing service immune from the activities of a third party in 
falsifying a profi le, the en banc court found the language it 
had used was “unduly broad.”27 Instead, the Fair Housing 
court held that Carafano was correctly decided because 
“[t]he allegedly libelous content there . . . was created 
and developed entirely by the malevolent user, without 
prompting or help from the website operator.” The court 
thus specifi cally “disavow[ed] any suggestion that Cara-
fano holds an information content provider automatically 
immune so long as the content originated with another 
information content provider.”28 

In its decision, the court also signaled its growing 
skepticism of the need to protect the burgeoning Internet, 
something Congress sought to do in enacting Section 230 
in 1996. While the court found the Internet important, it 
also found the medium is

no longer a fragile new means of commu-
nication that could easily be smothered 
in the cradle by overzealous enforce-
ment of laws and regulations applicable 
to brick-and-mortar businesses. Rather, 
it has become a dominant—perhaps 
the preeminent—means through which 
commerce is conducted. And its vast 
reach into the lives of millions is exactly 
why we must be careful not to exceed 
the scope of the immunity provided by 
Congress and thus give online businesses 
an unfair advantage over their realworld 
counterparts, which must comply with 
laws of general applicability.29

Conclusion
The Ninth Circuit’s new emphasis on discerning 

whether a website “materially contributes” to allegedly 
illegal content adds a new, but not unexpected, wrinkle to 
whether Section 230 immunity is available to content on 
a website. Increasingly, websites refl ect a mix of content 
authored by the website and content prepared by third 
parties. For this reason, the potential implications of the 
en banc court’s ruling will be explored for many years to 
come. 

if it contributes materially to the alleged illegality of the 
conduct.”12 The court contrasted this kind of “develop-
ment” to circumstances where a website merely provides 
purely “neutral” tools for users (e.g., an individual using 
a search engine to search for “white roommate”).13 The 
court also made clear that immunity is not lost simply 
by asking questions, unless the questions are themselves 
illegal, or inevitably result in illegal responses.14 Finally, 
website operators who make minor edits to content, such 
as by correcting spelling or removing obscenity, clearly 
remain immune, whereas those who alter content to 
contribute to its illegality (e.g., removing words to create 
a defamatory impression), lose their immunity.15 

Using its new test, the court found that the Room-
mates.com website was a content provider of both its 
questionnaire and fi ltered search results.16 It could “claim 
no immunity for posting them on its website.”17 How-
ever, the court found the website immune from content 
posted in the “additional comments” section of user 
profi les, and explicitly agreed with the Seventh Circuit 
decision in Chicago Lawyers’ Comm. for Civil Rights Under 
Law, Inc. v. Craigslist, Inc.,18 which found immune an 
online classifi ed website despite user-submitted dis-
criminatory housing advertisements.19 The Ninth Circuit 
reasoned that nothing in either case “induces anyone 
to post any particular listing or express a preference for 
discrimination.”20 

Erring on the Side of Immunity
Notably, the court emphasized that in close cases, 

courts should err on the side of fi nding Section 230 im-
munity, “lest we cut the heart out of section 230 by forc-
ing websites to face death by ten thousand duck-bites, 
fi ghting off claims that they promoted or encouraged—or 
at least tacitly assented to—the illegality of third par-
ties.”21 In fi nding Roommates.com immune for content 
posted in the “additional comments” section, and in 
stating the policies behind Section 230 generally, the 
court made clear that website operators remain free to 
edit third-party content, so long as they do not do so in a 
way that makes it unlawful. Thus, as the en banc decision 
states, the message behind the decision “is clear: If you 
don’t encourage illegal content, or design your web-
site to require users to input illegal content, you will be 
immune.”22 

Batzel and Carafano Reaffi rmed
Finally, the majority reconciled its holding with two 

prior Ninth Circuit decisions fi nding broad Section 230 
immunity. In Batzel v. Smith,23 the court had found that 
where a third party intended his allegedly defamatory 
e-mail to be posted on a listserv, the listserv’s editor was 
immune even though he made the decision to post the 
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21. Id. at 1174.

22. Id. at 1175.

23. 333 F.3d 1018 (9th Cir. 2003).

24. See generally id.

25. 521 F.3d at 1170 n. 29.

26. 338 F.3d 1119 (9th Cir. 2003).

27. 521 F.3d at 1171.

28. Id. at 1171 n. 31.

29. Id. at 1164 n. 15.

Ms. Sager, Mr. Johnson, and Mr. Burke are partners 
and Ms. Doran an associate with Davis Wright Tremaine 
LLP. They co-authored an amicus brief on behalf of the 
media before the en banc proceeding.

Endnotes
1. Fair Housing Council of San Fernando Valley v. Roommates.com, LLC, 

521 F.3d 1157 (9th Cir. 2008).

2. Id. at 1168.

3. See generally id.

4. Id. at 1168.

5. Id. at 1169–70.

6. Id. at 1161–62.

7. Id. at 1162.

8. Id.

9. 47 U.S.C. § 230(c)(7).

10. Id. § 230(f)(3) (emphasis added).

11. 521 F.3d at 1162–63.

12. Id. at 1167–68.

13. Id. at 1169.

14. Id. 

15. Id.

16. Id. at 1164, 1169.

We understand the competition, constant stress, 
and high expectations you face as a lawyer, 

judge or law student.  Sometimes the most 
diffi cult trials happen outside the court. 
Unmanaged stress can lead to problems 
such as substance abuse and depression.  

NYSBA’s LAP offers free, confi dential 
help. All LAP services are confi dential 
and protected under section 499 of 
the Judiciary Law. 

 Call 1.800.255.0569

Are you feeling overwhelmed?  
The New York State Bar Association’s Lawyer Assistance Program can help.  

NEW YORK STATE BAR ASSOCIATION
LAWYER ASSISTANCE PROGRAM



          

Reprinted with permission from our:  
Entertainment, Art and Sports Law Journal, Summer 2008, Vol. 19, No. 3  

Published by  
The New York State Bar Association  
One Elk Street, Albany, NY 12207 




