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Application of the FMLA/CFRA
Medical Certification Process for
an Employee’s Serious Health

Condition After Lonicki v. Sutter
Health Central

By Elizabeth Kristen'

INTRODUCTION

On April 7, 2008, the California
Supreme Court ruled in Lonicki v. Sutter
Health Central,’> the first California
Supreme Court opinion interpreting
California’s 1991 Family Rights Act
(CFRA).* The holding addresses both
(1) CFRA’s second and third opinion
process for medical certification and
(2) the scope of an employee’s right to
hold another job while taking CFRA
leave.* This article analyzes the first
holding, emphasizing the fact that,
despite the court’s ruling, the medical
certification process is mandatory
under more employee-protective provi-
sions of the federal Family Medical
Leave Act (FMLA).” In a companion
article, Judith Droz Keyes addresses the
implications of the case from the man-
agement perspective.

That management may hold inaccu-
rate views about the legitimacy of an
employee’s need for medical leave
emphasizes the importance of medical
professionals making the final determi-
nation about an employee’s request for
medical leave.

OVERVIEW OF THE FACTS

Antonina Lonicki worked for Sutter
Health Central for ten years, from 1989
to August 26, 1999. Her “work perform-
ance was good and her attendance was
excellent.”® In 1997, when Sutter became
a level II trauma center, Lonicki became
increasingly overwhelmed by her work-
load. She believed her department was
neglecting essential procedures, to the
possible detriment of Sutter’s patients.”
She testified to feeling nervous about
work, and sought assistance from a doc-

tor to deal with depression.® When
Lonicki’s supervisors changed her
schedule and cancelled her planned
vacation, on July 26, 1999, she went
home in tears.” Her supervisor required
her to produce a doctor’s note for her
absence."

Lonicki saw a family nurse practi-
tioner the following day, who provided
her with a note indicating that she would
need a leave of absence for “medical rea-
sons” until August 27, 1999, and referred
her to a therapist. Lonicki submitted the
note, along with Sutter’s “Leave of
Absence Form,” to her supervisor. Sutter
then demanded that Lonicki be seen by
its occupational health physician, who
concluded that Lonicki was able to
return to work without restriction."

Sutter insisted that Lonicki return
to work on August 9, 1999 but her union

continued on page 26
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Lonicki v. Sutter Health Central:
A Perspective From the

Management Trenches

By Judith Droz Keyes

Absent amendment, two important
aspects of the California Family Rights
Act (CFRA)' are now settled, thanks to
the decision of the California Supreme
Court in Lonicki v. Sutter Health Central.?
The decision was good news and bad
news for employers with 50 or more
employees.” The good news is that the
employer can still argue that it need not
grant a CFRA leave — even absent a
third tie-breaking medical opinion. In a
companion article, Elizabeth Kristen
points out that this good news isn’t really
so good because the federal Family and
Medical Leave Act (FMLA)* does require
this. I'm not so sure this is true, but
Elizabeth makes a strong argument, and
she may be right.

But the clearly bad news for employ-
ers is that just about any time a CFRA-
eligible employee (that is, an employee
who has been employed for a year and
has worked 1,250 hours during the previ-
ous twelve months) presents medical cer-
tification attesting to the employee’s
mental or physical need for it, the
employer will be obligated to grant a
leave of absence for up to twelve weeks.’
Although not an express obligation
under CFRA, the Lonicki opinion will
discourage risk-adverse employers from
denying the request.

Reading between the lines of the
Lonicki opinion, we see a picture that is
not terribly uncommon from the man-
agement perspective.” Employee Lonicki,
a certified technician at Sutter Hospital,
was unhappy with Sutter’s change in
direction and management. Instead of
resigning or searching for a new job, she
chose to stay and tough it out — or,
maybe, to wait it out. Apparently this
caused her stress. When she was told her
shift had been changed from morning to
afternoon, she promptly asked to go on
vacation. When that request was denied,
Lonicki became “too upset to work.” She
walked out in tears. She saw her family

nurse practitioner, who said she should
take a month off “for medical reasons.”

Knowing that Lonicki had been
resistant to the changes it was imple-
menting, and knowing that Lonicki was
working as a certified technician at
another hospital at the same time she was
purportedly unable to work at Sutter,
Sutter obtained a second opinion from
its own physician. Its suspicion was con-
firmed: at least according to that doctor,
Lonicki could work. Sutter told her she
should return; Lonicki said she would
not.

Sutter went a step further before
insisting that Lonicki return: it contact-
ed Lonicki’s union. Apparently, the
union saw the situation in much the
same way Sutter did, because the union
representative agreed that Lonicki
should be required (or expected) to
return to work by a date certain. This
agreement was conveyed to Lonicki. She
did not return by that date, but instead,
two days afterwards, presented a note
from a psychologist saying she needed
another month off for work-related
depression.’

Managers in this situation, which
occurs with remarkable frequency, are
typically frustrated. They are under
constant pressure to maintain appropri-
ate staffing levels. They suspect that the
employee on leave, e.g., Lonicki, will not
adjust to the restructuring that triggered
the leave in the first place. They suspect
the clearly disgruntled employee will
remain disgruntled, exacerbating an
already difficult situation. They see no
value in waiting when the solution seems
obvious: terminate the relationship and
fill the position with a new employee.

Although not necessarily vindictive,
managers in these circumstances typical-
ly do not see why they should have to
exalt form over substance, or accept what
appears to be a disingenuous claim of ill-
ness. After all, the employer must con-

tinue to pay the absent employee’s health
insurance, to allow use of accrued sick
leave, and to hold a job open — all when
the prospects for a successful return to
work seem negligible.

Management attorneys typically
advise patience in this situation. They
point out that employees such as Lonicki
ultimately run out of options. In time,
they resign, exhaust their leave rights, or
underperform, triggering a termination.®
Management, in turn, typically finds
such advice impractical. They see the
unmet work needs growing by the day,
while the threat of litigation is remote
and theoretical.

I’'m guessing that’s more or less what
happened in Lonicki. In any case, we
know from the opinion that Sutter stuck
to its guns, and with what it thought was
the agreement of the union on Lonicki’s
behalf. It terminated Lonicki’s employ-
ment because she failed to return on the
date that had been conveyed to her as the
deadline. She sued, and although it won
at the court of appeal, Sutter lost at the
California Supreme Court, 4 — 3.

Over a perceptive (to management)
dissent by Justices Chin, Baxter and
Corrigan, the majority held that an
employee seeking a leave under CFRA
need not prove an inability to perform
the generic job duties of his or her posi-
tion. The protection is broader. The
court held:

We therefore conclude that

under section 12945.2’s subdivi-

sion (¢)(3)(C), which entitles an
employee to medical leave when
suffering from a “serious health
condition” that “makes the
employee unable to perform the
functions of the position of that
employee” (italics added), the
italicized phrase refers to the job
assigned to the employee by his or
her employer; it does not refer, as

continued on page 29
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MCLE Self-Study

Legal Challenges Raised by

Employer-Mandated

Wellness Programs

By Theodora R. Lee

INTRODUCTION

Joe Pellegrini, who cycles thirty-six
miles a day to and from work, may have
had a suspicion that someday he would
become renowned in connection with the
wellness movement. But he never could
have imagined why Business Week used his
story to introduce the topic of workplace
wellness in its February 26, 2007 issue.'

Mr. Pellegrini is a supply-chain execu-
tive working at Scotts Miracle-Gro’s head-
quarters in Maryville, Ohio. The $2.7
billion dollar employer gave employees the
choice of taking screening tests and, if
needed, getting a health coach, or losing a
significant portion of the employer’s con-
tribution toward medical insurance.

Mr. Pellegrini’s high protein diet
apparently merited him a bad cholesterol
score and a health coach. After several
calls, a persistent coach persuaded the ath-
letic Mr. Pellegrini to undergo a series of
diagnostic tests. The results were shocking.
A 95 percent blockage in two arteries gave
him less than a week to live. Within hours
of the diagnosis, two life-saving stents were
inserted.

The fact that this almost certainly
would not have happened without his
employer’s wellness program made Mr.
Pellegrini a national celebrity. Scotts
Miracle-Gro’s program saved the life of at
least one corporate executive, but also led
to a lawsuit, still pending in federal court,
by another employee whose employment
was terminated when he tested positive for
nicotine.’

Stories like Mr. Pellegrini’s are being
repeated in thousands of workplaces as
the decade-old trend of employer sup-
port for wellness programs matures. But
the real question posed by Michelle
Conlin in her Business Week article is cap-
tured by its title, Get Healthy—Or Else:
How far can an employer go toward man-
dating wellness in the workplace?

Employers are experiencing the
development of a “perfect storm” in the

. Theodora R. Lee is a Shareholder at Littler

Mendelson, P.C. in San Francisco. Ms. Lee
specializes in representing employers in all
aspects of employment and labor relations
law, including class action litigation. Ms. Lee
has presented several seminars and written
numerous arficles on a wide variety of
employment issues. She can be reached at
tlee@Iittler.com.

workplace. Three forces are combining,
threatening balance sheets and, in many
cases, raising the question of business
survival. Medical costs are accelerating
and, with the coming health needs of the
baby boomers, the increases promise to
continue for at least another decade. In
addition, employees have more health
care needs than ever before in light of the
obesity epidemic, tobacco-related illness-
es and deaths, and sedentary lifestyles.
Finally, a significant worker shortage lies
ahead, especially in skilled positions.
These factors mandate that employers
offer competitive benefits as an essential
component of keeping and attracting tal-
ent. The force of this perfect storm
promises to be so severe that the “well-
ness” of the workforce will become one of

the most important corporate assets.
There has been at least a decade of

experience with voluntary workplace
wellness programs. While the reports
from these programs have been generally
positive, the programs have also raised
many questions: At what point do the
programs become so intrusive that they
impact employee rights? What protec-
tions are available for employee privacy?
Are disabilities accommodated? Are cer-
tain protected categories of employees
being treated adversely under these plans?
Voluntary workplace wellness plans sug-
gest the potential for conflict with indi-
vidual employee rights, but have also
started a serious debate about what hap-
pens as the elements of a wellness plan
move from strictly voluntary to strongly
encouraged, and finally to required.
While it would be easy to legally approve
voluntary plans and prohibit mandatory
ones, the economic realities of the perfect
storm make it certain that employers will
have no choice but to move closer to mak-
ing workplace wellness a requirement.
This article explores the legal issues
associated with employer-mandated well-
ness plans as they evolve from programs
that offer information and counseling, to

programs that require employees to par-
ticipate or face some penalty.

LEGAL CHALLENGES PRESENTED BY
MANDATORY WELLNESS PLANS

Employers must carefully draft and
implement any wellness program to avoid
liability for violating one or more of the
many applicable federal and state laws.
Some of the applicable laws are complex,
and there are many traps for the unwary.

Compliance With HIPAA

The Health Insurance Portability and
Accounting Act (HIPAA) prohibits group
health plans regulated by the Employee
Retirement Income Security Act (ERISA)’
from discriminating based on a health
factor, including but not limited to health
status, medical condition, claims experi-
ence, receipt of health care, and medical
history.* The HIPAA non-discrimination
rules consider as health factors both nico-
tine addiction and body mass index.’

On December 13, 2006, the U.S.
Department of Labor (DOL) and the
Internal Revenue Service issued final regu-
lations relating to wellness programs that
are applicable to wellness plans with a plan
year beginning on or after July 1, 2007.°

On February 14, 2008, the DOL
issued Field Assistance Bulletin (FAB) No.
2008-02, which includes a Wellness
Program ChecKklist, in response to ques-
tions concerning which types of programs
must comply with the final HIPAA regula-
tions. The DOL intended its Wellness
Program Checklist to clarify which well-
ness programs offered by a group health
plan must comply with the final regula-
tions. This simple, straightforward check-
list will assist a plan sponsor in
determining: (1) whether a group health
plan offers a program of health promo-
tion or disease prevention that must com-
ply with the final regulations; and (2)
whether that program complies with the
final regulations. The checklist consists of

continued on page 15
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and conducting workplace investigations.

LABOR RELATIONS

California’s First District Court of
Appeal — Contrary to the Sixth District
— Holds That the PERB Does Not Have
Exclusive Jurisdiction Over Strikes Not

Involving Unfair Practices

County of Contra Costa v. Public
Employees Union Local One, previously
published at 163 Cal. App. 4th 139 (2008);
reviewed granted by the California
Supreme Court

Contra Costa County filed a com-
plaint in the superior court against sever-
al public employee unions, seeking to
enjoin certain essential employees from
participating in a threatened one-day
strike. Specifically, the county sought to
enjoin approximately 270 employees —
including airport operations specialists,
animal services workers, probation coun-
selors, and hospital workers — from
striking because their striking would cre-
ate a substantial and imminent threat to
public health and safety.

The Public Employment Relations
Board (PERB) intervened in the trial
court, arguing that it has exclusive juris-
diction over the issue because the unions’
proposed strike is protected or prohibited
by the Meyers-Milias-Brown  Act
(MMBA). In a decision at odds with that
of the recent decision of the Sixth District
California Court of Appeal in City of San
Jose v. Operating Engineers Local Union No.
3, previously published at 160 Cal. App.
4th 951 (2008), the First District Court of
Appeal found that the PERB does not have
initial exclusive jurisdiction over all strikes
by essential employees that pose an immi-
nent threat to public health and safety.

Under the MMBA, the PERB has
exclusive jurisdiction over the initial
determination as to whether a charge of
an unfair practice is justified, and, if so,
the appropriate remedy necessary to
effectuate the purposes of the MMBA.
The California Supreme Court previously

held that public employee strikes are not
per se illegal. But the supreme court also
gave public entities the right to go to
court to request an injunction based on a
showing that the strike by certain essen-
tial employees would threaten public
health and safety.

The court in this case acknowledged
that strikes by essential public employees
can potentially involve unfair labor prac-
tices. But because there was no allegation
or indication of an unfair practice, the
MMBA was not implicated and the PERB
had no jurisdiction over the complaint.

Note: The California Supreme Court
agreed to review the contradicting City of
San Jose v. Operating Engineers Local
Union No. 3 decision to determine
whether the PERB has the exclusive initial
jurisdiction to determine whether certain
“essential” public employees covered by
the MMBA have the right to strike, or
whether that jurisdiction rests with the
superior court.

Public Employer Does Not Have to
Pay Union Member’s Salary for Time
Spent Conducting Union Negotiations
While on Full-Time Leave of Absence
to Conduct Union Business

Berkeley Council of Classified Employees v.
Berkeley Unified Sch. Dist., PERB Dec. No.
1954-E [32 PERC 9 73] (2008)

Tim Donnelly, President of the
Berkeley Council of Classified Employees,
was on a full-time leave of absence from
his position with the Berkeley Unified
School District (District) to work on
union business. For many years, the
union president has been on full-time
leave of absence, and the union has reim-
bursed the District for the full amount of
salary and benefits provided to the presi-
dent. During the next round of negotia-
tions, the union argued that it was not
required to reimburse the District for the
time Donnelly spent meeting and negoti-
ating. The parties went to impasse.

Public Sector

Case Notes

By Bruce A. Barsook and
Connie M. Chuang

The union filed an unfair practice
charge with the Public Employment
Relations Board (PERB), alleging that the
District engaged in surface bargaining.
The PERB agent dismissed the charge,
finding that the union failed to offer any
facts demonstrating that the District bar-
gained in bad faith. The PERB upheld the
dismissal.

The Educational Employment
Relations Act prohibits an employer from
engaging in bad faith or surface bargain-
ing. Although a party may not merely go
through the motions of negotiations, it
may lawfully maintain an adamant posi-
tion on any issue. Adamant insistence on
a bargaining position is not necessarily
refusal to bargain in good faith.

Education Code section 45210 man-
dates that classified school district
employees be granted leaves of absence, at
the union’s expense, to serve as elected
officers of local, national, or statewide
school district employee organizations.

The Education Code also requires a
school district to give a reasonable num-
ber of representatives release time with-
out loss of compensation when meeting
and negotiating and for the processing of
grievances. Release time is time during
an employee’s workday during which the
employee is excused from work. The
union argued that Donnelly is entitled to
both a leave of absence and release time.
The PERB disagreed.

The leave of absence is allowed so
that the employee may carry out his or
her duties as a union officer while on
leave from his or her normal work duties.
The union directs the employee’s duties.
In contrast, release time is for employees
who continue to carry out their normal
work duties for the school district, but
who are afforded reasonable paid time off
to participate in negotiations and griev-
ance processing. While a union officer

continued on page 19
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Employment Law

Case Notes

By Anthony J. Oncidi

Employer Bears Burden of Showing
Reasonableness Of Layoff Criteria in
Age Discrimination Case

Meacham v. Knolls Atomic Power Lab., 554
US. ,128S.Ct. 2395 (2008)

When the United States government
ordered Knolls (one of the contractors
that maintains the nation’s fleet of
nuclear-powered warships) to reduce its
workforce, the company conducted an
involuntary reduction in force, resulting
in the layoff of thirty-one employees,
thirty of whom were age 40 or older.
Twenty-eight of the laid-off employees
filed suit asserting a disparate impact
claim under the Age Discrimination in
Employment Act. At trial, the employees
prevailed by showing that Knolls” layoff
criteria failed the “business necessity”
test and because there existed alternative
criteria that could have achieved the
same results without disadvantaging a
protected group of employees. After an
earlier review by the Supreme Court, the
Second Circuit Court of Appeals
reversed the judgment, holding that the
burden remained with the employees
who were required to prove (and did
not) that Knolls’ reasons for the layoff
were unreasonable. In a 7-to-1 ruling,
the Supreme Court reversed the Second
Circuit and held that when an employer
defends against a disparate-impact claim
on the basis of “reasonable factors other
than age,” the employer must not only
produce evidence raising the defense,
but also must persuade the factfinder of
its merit. See also Ky Ret. Systems v.
EEOC, 554 U.S. __, 128 S. Ct. 2361
(2008) (disability benefits formula did
not discriminate against older workers
who became disabled after retirement
age); ¢f. Hearns v. San Bernardino Police
Dep’t, 530 E3d 1124 (9th Cir. 2008) (dis-
crimination complaint containing exces-
sively detailed factual allegations was
improperly dismissed under ER.C.P. 8).

Anthony J. Oncidiis a partner in and the Chair of
the Labor and Employment Department of
Proskauer Rose LLP in Los Angeles, where he
exclusively represents employers and manage-
ment in all areas of employment and labor law.
His telephone number is (310) 284-5690 and his

email address is aoncidi@proskauer.com.

Employer That Provides Unlimited Sick
Leave Is Subject to Requirements of
“Kin Care” Statute

McCarther v. Pacific Telesis Group, 163
Cal. App. 4th 176 (2008)

Kimberly McCarther alleged that her
employer, SBC Services, violated Cal.
Labor Code § 233 (the “kin care” leave
statute) when it failed to pay her for her
absence for seven consecutive workdays in
2004 to care for two of her children who
were ill. McCarther and another employee
sued on behalf of themselves and all simi-
larly situated employees. Section 233 states
that an employee may use in any calendar
year the amount of sick leave accrued by
the employee during a six-month period
“to attend to an illness of a child, parent,
spouse, or domestic partner of the
employee” The collective bargaining
agreement between plaintiffs’ union and
the employer provided that “there is no cap
or limit on the number of days that
employees may be absent from work and
receive full sickness absence payments...”
In interpreting the statute, the court of
appeal held that Section 233 plainly applies
to the “sickness absence” policy at issue in
this case even though that policy provided
employees with an unlimited number of
days of paid sick leave. Cf. Farrell v. Tri-
County Metro. Transp. Dist., 530 E3d 1023
(9th Cir. 2008) (employee was properly
awarded lost wages for absences from work
that were caused by emotional condition
that resulted from employer’s wrongful
denial of FMLA leave).

Court Affirms Judgment and
Attorney’s Fees Award
To Employee Who Suffered Retaliation

Steele v. Youthful Offender Parole Bd., 162
Cal. App. 4th 1241 (2008)

Lisa Steele worked as an office assis-
tant/receptionist for the Youth Offender
Parole Board (YOPB). In her spare time,
Steele competed in several bikini contests
that were sponsored by a local radio sta-

tion. On the day of the final contest, Raul
Galindo, chairman of the YOPB, asked
Steele if she was going to participate in any
other bikini contests, and Steele told
Galindo that there was one scheduled for
that night. Galindo attended the contest
and, after it was over, tried to kiss Steele on
the mouth. Steele told a co-worker about
the incident, and the co-worker in turn
told another co-worker (Kym Kaslar), who
later filed a complaint with the
Department of Fair Employment and
Housing (DFEH), claiming she was retali-
ated against for reporting the incident.
Although Steele told the YOPB that she was
not offended by Galindo’s behavior,
Galindo was reprimanded for fraternizing
with the staff and for being involved in a
“social situation of questionable taste.”
Steele was subsequently reprimanded for
various performance deficiencies and mis-
conduct. Eventually, Steele resigned from
her employment but before she left, she
was asked to and did sign statements deny-
ing the kissing incident and any inappro-
priate conduct on Galindo’s part. In her
subsequent lawsuit, Steele alleged she had
been constructively terminated because she
was a potential witness in Kaslar’s retalia-
tion case and because the YOPB wanted the
DFEH investigators to rely exclusively on
the (false) statements Steele had been asked
to sign before she quit. The jury awarded
Steele $9,046 in lost wages and $146,705 in
attorney’s fees. The court of appeal
affirmed the judgment, finding substantial
evidence of constructive termination of
Steele’s employment that was causally
linked to her potential participation as a
witness in Kaslar’s DFEH proceeding. Cf.
CBOCS West, Inc. v. Humphries, 553 U.S.
_, 128 S. Ct. 1951 (2008) (retaliation
claim may be asserted under 42 U.S.C. §
1981); Gdémez-Pérez v. Potter, 553 US. ___,
128 S. Ct. 1931 (2008) (federal employee
may sue for retaliation under Age
Discrimination in Employment Act).

continued on page 11

6 California Labor & Employment Law Review

Volume 22, No. 5



Jeffrey S. Bosley is a partner in the Labor
and Employment Department of Winston
& Strawn LLP, and represents employers
and management in labor and employ-
ment law maftters. He can be reached by

email at joosley@winston.com.

NLRA Case Notes

By Jeff Bosley

United States Supreme Court
Invalidates California Statute
Prohibiting Use of State Funds for
Organizing-Related Activities

Chamber of Commerce of the United
States v. Brown, 554 U.S. __, 128 S. Ct.
2408 (2008)

In a 7-2 decision, the United States
Supreme Court held that the National
Labor Relations Act (NLRA) preempts
California Assembly Bill 1889 (AB 1889),
a statute prohibiting certain employers
that receive state funds from using those
funds “to assist, promote, or deter union
organizing.” Reversing the Ninth Circuit,
Justice Stevens’ majority opinion found it
“beyond dispute” that the provisions of
the California statute sought to regulate
“a zone protected and reserved for mar-
ket freedom.”

The Court applied the preemption
doctrine set forth in Machinists v.
Wisconsin ~ Employment  Relations
Commission, 427 U.S. 132, 140 (1976),
which is based on the premise that
“Congress struck a balance of protection,
prohibition, and laissez-faire in respect
to union organization, collective bar-
gaining, and labor disputes.” The
Machinists preemption prevents states
from regulating non-coercive speech in
order to fulfill Congress’s intention of
encouraging free debate on issues divid-
ing labor and management.

The Court rejected arguments that
the Machinists preemption should not
apply because the state was acting as a
market-participant or proprietor rather
than a regulator, and that the statute
restricts only the use, rather than receipt,
of state funds. It found that instead of
imposing a neutral affirmative require-
ment that state funds be used for their
intended purpose, the statute “imposed
a targeted negative restriction on
employer speech about unionization”

while exempting certain expenses that
promote unionization, including the
negotiation and carrying out of volun-
tary recognition agreements. The Court
noted that the statute’s enforcement
scheme created compliance costs and lit-
igation risks that made organizing-relat-
ed advocacy prohibitively expensive for
employers that receive state funds. These
aspects of the statute represent the state
legislature’s attempts to inhibit employ-
ers from engaging in partisan, non-coer-
cive speech, a policy judgment
renounced by Congress when it amended
the NLRA in 1947.

The Court also rejected an argument
that similar language in three federal
statutes supports enforcement of AB
1889. The Ninth Circuit reasoned that
the Workforce Investment Act, the Head
Start Programs Act, and the National
Community Service Act, which contain
provisions forbidding the use of grant
and program funds for organizing-relat-
ed activity, limit the preemptive scope of
the Act. The Supreme Court disagreed,
stressing that, unlike the states, Congress
has the authority to create tailored excep-
tions to otherwise broad federal policies
“in a manner that preserves national uni-
formity without opening the door to a
50-state patchwork of inconsistent labor
practices.”

Justice Breyer, in his dissent, agreed
with the majority that congressional pol-
icy favors “free debate” between labor
and management; however, he argued
that AB 1889 did not amount to an
impermissible regulation that interferes
with that policy. Rather, AB 1889 simply
prohibits the use of state funds on con-
tested labor-related activity. Justice
Breyer stressed that the law typically
gives legislatures “broad authority to
decide how to spend the People’s
money.”

Ninth Circuit Affirms Arbitrator’s
Award Reinstating Employees
Terminated Based on No-Match
Letter

Aramark Facility Servs. v. Serv. Employees
Int’l Union Local 1877, 530 F.3d 817 (9th
Cir. 2008)

Reversing the district court, the
Ninth Circuit reinstated an arbitration
award in favor of thirty-three janitors
whose employer fired them after receiv-
ing notification from the Social Security
Administration (SSA) that it could not
match the workers to information in its
database. The Ninth Circuit held that the
employer lacked constructive knowledge
that the workers were undocumented.

After receiving the no-match letters,
the employer gave the workers three days
to submit proof that they had begun the
process of applying for new Social
Security cards. It terminated the employ-
ment of those who had failed to comply
within ten days, citing the prohibition on
employing workers with knowledge of
their undocumented status, as set forth in
the Immigration Reform and Control Act
0f1986 (IRCA). The employer offered to
rehire any individual who subsequently
obtained proper documentation.

The Service Employees International
Union filed a grievance, arguing that the
terminations lacked just cause and vio-
lated the parties’ collective bargaining
agreement. The employer argued that
the no-match letter, considered with the
employees’ failure to resolve the mis-
match, provided constructive notice that
the employees were undocumented.

The arbitrator held that there was no
“convincing information” that the work-
ers were undocumented, and ordered
back pay and reinstatement. The district
court vacated the arbitration award on
public policy grounds, finding that the

continued on page 23
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Wage and Hour

Update

By Lois M. Kosch

Court of Appeal Clarifies Meal and
Rest Period Issues

Brinker Rest. Corp. v. Super. Ct., ____ Cal.
App. 4th ____, 2008 WL 2806613 (July
22,2008)

The California Court of Appeal for
the Fourth District issued its eagerly
awaited opinion in the matter of Brinker
Restaurant Corporation v. Superior Court
(Case No. D049331). This case addressed
the administration of meal breaks, rest
breaks and off-the-clock work, and con-
sidered whether violations are amenable
to class certification.

The court concluded that class cer-
tification was inappropriate, and pro-
vided much needed guidance on issues
such as whether an employer must
ensure meal periods have been taken
and whether a meal period must be pro-
vided every five hours.

Relying on recent federal case law
and distinguishing unclear California
authority in similar meal and rest peri-
od cases, the court made the following
key rulings:

o Employers need only provide, not

ensure, rest periods are taken.

e Where it is not practicable to do
so, rest periods need not occur in
the middle of each four-hour work
period.

o Employers cannot “impede, dis-
courage, or dissuade” employees
from taking meal periods, but
need not force employees to take
meal breaks, and need not
“ensure” the meal breaks are
taken. Like rest breaks, an employ-
er need only provide an employee
with the opportunity to take a
meal period.

o Employers are not required to pro-
vide a meal period for each five
hours an employee works (the
“rolling five hour” requirement).
Instead, Labor Code section 512
only requires an employer to pro-

Lois M. Kosch is a partner at Wilson Petty
Kosmo & Turner in San Diego. She special-
izes in counseling and representatfion of
employers on all aspects of employment
law and litigation. Ms. Kosch is a member
of the Labor and Employment Law
Section's Executive Committee.

vide a meal period if an employee’s
shift is more than five hours in a
day. The court thus endorsed
Brinker’s policy of “early lunch-
ing” — that is, having Brinker’s
servers and wait staff take meal
periods shortly after the start of
their shifts, then working a full
shift without a meal break. (Meal
periods may still be waived if the
work period does not exceed six
hours.)

o Employers cannot “coerce, require,
or compel” employees to work off
the clock, but are only liable for an
employee’s decision to work off
the clock if the employer “knew or
should have known” the employee
was doing so.

Based on these holdings, the court
concluded that class certification was
inappropriate in meal and rest break
cases where an employer’s policy permits
employees to take breaks. It further held
that off-the-clock claims are not general-
ly amenable to class certification because
individual issues will likely predominate
with respect to the reasons individuals
have worked off the clock and whether
the employer had knowledge.

The case was brought on behalf of
servers and other hourly employees of
Brinker’s 137 California restaurants. The
proposed class was estimated to consist
of more than 59,000 employees.

On July 25, 2008 California Labor
Commissioner Angela Bradstreet issued
a memo to the Division of Labor
Standards Enforcement staff informing
them that the decision in Brinker is bind-
ing on the agency, that all staff must fol-
low the rulings in the Brinker decision
“effective immediately,” and the decision
is to be applied to pending matters. A
copy of the memo may be obtained at
http://www.dir.ca.gov/DLSE/Brinker_me
mo_to_staff-7-25-08.pdf.

Proposed Meal Break Legislation
Reactivated by California Senate

After sitting dormant for nine
months, Assembly Bill 1711, meant to
clarify the rules on administration of
meal periods, was significantly amended
in June 2008. The California State Senate
Committee on Industrial Relations had
scheduled hearings for June 25, 2008, but
they were cancelled and had not been
rescheduled at the time this publication
went to press.

While employers had hoped that leg-
islation would provide more flexibility in
administering meal periods, under the
current wording, it looks like the legisla-
tion will actually provide less flexibility.

The current wording of the bill says
that meal periods have to be completed
before the sixth hour of work, but cannot
commence before the beginning of the third
hour. (The issue of so-called “early
lunching” is addressed by the Fourth
Appellate District in Brinker Restaurant
Corp. v. Superior Court.) Under the
wording of the proposed legislation, a
meal would have to be taken basically
within a two and a half hour period of
time, which would seem to present a
challenging scenario for many business-
es, especially restaurants. It also would
not allow an employee to choose to take
an early lunch to run a personal errand
or go to an appointment. The meal peri-
od requirements would not apply to
union employees if the collective bar-
gaining agreement expressly provides for
meal periods.

The proposed legislation would
allow second meal periods to be waived
only in writing, and such waivers must be
revocable. On-duty meal periods will be
allowed only where mutually agreed to
by the employer and employee, in writ-
ing, and where the nature of the work
prevents an employee from being

continued on page 30
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Cases Pending Before
the California

Phyllis W. Cheng is the Director of

Supreme Court

the California Department of Fair

Employment and Housing. By Phyllis W. Cheng

ATTORNEYS’ FEES

Vasquez v. State of Cal., 154 Cal. App. 4th
406 (2007), review granted, 68 Cal. Rptr.
3d 529 (2007). S156793/D048371.
Petition for review after order affirming
award of attorneys’ fees.  Briefing
deferred pending decision in Vasquez v.
State of California (S143710), which pres-
ents the following issue: Does the rule
that, in order to receive attorney fees
under Cal. Code Civ. Proc. § 1021.5, the
plaintiff must first reasonably attempt to
settle the matter short of litigation, apply
to this case? Holding for lead case.

Chavez v. City of Los Angeles, 160
Cal.App.4th 410 (2008), review granted,
76 Cal. Rptr. 3d 681 (2008). S162313/
B192375. Petition for review after rever-
sal of order denying attorneys’ fees. Does
Code of Civil Procedure section 1033
permit a trial court to deny Government
Code section 12965 attorney fees to the
prevailing plaintiff in an action under the
Fair Employment and Housing Act
(Gov’t Code § 12900 et seq.) if the judg-
ment obtained in a court with jurisdic-
tion over “unlimited” civil cases (see Cal.
Code Civ. Proc. § 88) could have been
rendered in a court with jurisdiction over
“limited” civil cases (see Cal. Code Civ.
Proc. § 85(a))? Answer brief due.

CLASS ACTION

Arias v. Super. Ct., 153 Cal. App. 4th 777
(2007), review granted, 67 Cal. Rptr. 3d
460 (2007). S155965/C054185. Petition
for review after issuance of peremptory
writ of mandate. (1) Must an employee
who is suing an employer for labor law
violations on behalf of himself and others
under the Unfair Competition Law (Cal.
Bus. & Prof. Code § 17203) bring his rep-
resentative claims as a class action? (2)
Must an employee who is pursuing such
claims under the Private Attorneys
General Act (Cal. Lab. Code § 2699) bring
them as a class action? Fully briefed.

COMPENSATION

Schachter v.  Citigroup, Inc., 159
Cal.App.4th 10 (2008), review granted, 76
Cal. Rptr. 3d 681 (2008). S161385/
B193713. Petition for review after rever-
sal and remand of summary judgment.
Does the forfeiture provision of a volun-
tary incentive compensation plan, which
gives employees the option of using a
portion of their earnings to purchase
shares in the company’s stock below mar-
ket price but provides that employees for-
feit both the stock and the money used to
purchase it if they resign or are terminat-
ed for cause within a two-year period,
violate Cal. Lab. Code § 201 or 202?
Review granted/brief due.

EMPLOYMENT DISCRIMINATION

McDonald v. Antelope Valley Cmty. Coll.
Dist., 151 Cal. App. 4th 961 (2007), review
granted, 65 Cal. Rptr. 3d 144 (2007).
S153964/B188077. Petition for review
after part affirmance and part reversal of
summary judgment. In an employment
discrimination action, is the one-year
statute of limitations for filing an admin-
istrative complaint with the Department
of Fair Employment and Housing set
forth in Cal. Gov’t Code § 12960 subject
to equitable tolling while the employee
pursues an internal administrative reme-
dy, such as a complaint with the commu-
nity college chancellor filed pursuant to
Cal. Code Regs. tit. 5, § 59300 et seq.?
Fully briefed.

GOVERNMENT EMPLOYMENT

City of San Jose v. Operating Eng’rs Local
Union No. 3,160 Cal. App. 4th 951 (2008),
review granted, 2008 Cal. LEXIS 7421
(2008). S162647/H030272. Petition for
review after the Court of Appeal affirmed
a judgment of dismissal of a civil action.
This case presents the following issue:
Does the Public Employment Relations
Board have the exclusive initial jurisdic-
tion to determine whether certain “essen-

tial” public employees covered by Meyers-
Milias-Brown Act (Cal. Gov’t Code §§
3500, 3511) have the right to strike, or
does that jurisdiction rest with the superi-
or court? Review granted/brief due.

County of Contra Costa v. Pub. Employees
Union Local No. 1, 163 Cal. App. 4th 139
(2008), review granted, 77 Cal. Rptr. 3d
374 (2008). S164640/A115095, A115118.
Petition for review after the Court of
Appeal affirmed orders. Further action in
this matter is deferred pending consider-
ation and disposition of a related issue in
City of San Jose v. Operating Engineers
Local Union No. 3, S162647, supra (see
Cal. Rules of Court, rule 8.512(d)(2)), or
pending further order of the court.
Submission of additional briefing, pur-
suant to California Rules of Court, rule
8.520, is deferred pending further order
of the court.

HARASSMENT AND DAMAGES

Roby v. McKesson HBOC, 146 Cal. App.
4th 63 (2006), review granted, 57 Cal.
Rptr. 3d 541 (2007). S149752/C047617,
C048799. Petition for review after rever-
sal, modification and affirmance in part
of judgment. (1) In an action for employ-
ment discrimination and harassment by
hostile work environment, does Reno v.
Baird, 18 Cal. 4th 640 (1998) require that
the claim for harassment be established
entirely by reference to a supervisor’s acts
that have no connection with matters of
business and personnel management, or
may such management-related acts be
considered as part of the totality of the
circumstances allegedly creating a hostile
work environment? (2) May an appellate
court determine the maximum constitu-
tionally permissible award of punitive
damages when it has reduced the accom-
panying award of compensatory dam-
ages, or should the court remand for a
new determination of punitive damages
in light of the reduced award of compen-
satory damages? Fully briefed.
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PENSION

Lexin v. Super. Ct. (People), 154 Cal. App.
4th 1425 (2007), review granted, 68 Cal.
Rptr. 3d 529 (2007). S157341/D049251.
Petition for review after denial of petition
for writ of prohibition. Did petitioners’
service on the board of the San Diego
Retirement System, as it related to an
increase in pension benefits for members
of the system, violate the conflict of inter-
est provisions of Cal. Gov’t Code § 1090,
and subject them to criminal prosecu-
tion, or did the non-interest exemption of
Cal. Gov’t Code § 1091.5(a)(9) apply?
Reply brief due.

PRIVACY

Hernandez v. Hillsides, Inc., 142 Cal. App.
4th 1377 (2006), review granted, 53 Cal.
Rptr. 3d 801 (2007). S147552/B183713.
Petition for review after reversal and
remand on grant of summary judgment.
May employees assert a cause of action
for invasion of privacy when their
employer installed a hidden surveillance
camera in the office to investigate
whether someone was using an office
computer for improper purposes, only
operated the camera after normal work-
ing hours, and did not actually capture
any video of the employees who worked
in the office? Fully briefed.

PROPOSITION 209

Coral Constr., Inc. v. City & County of San
Francisco, 149 Cal. App. 4th 1218 (2007),
review granted, 65 Cal. Rptr. 3d 761
(2007). S152934/A107803. Petition for
review after part affirmance and part
reversal of grant of summary judgment.
(1) Does article I, section 31 of the
California Constitution, which prohibits
government entities from discrimination
or preference on the basis of race, sex, or
color in public contracting, improperly
disadvantage minority groups and violate
equal protection principles by making it
more difficult to enact legislation on their
behalf? (See Wash. v. Seattle Sch. Dist. No.
1,458 U.S. 457 (1982); Hunter v. Erickson,
393 U.S. 385 (1969).) (2) Is section 31
preempted by the International
Convention on the Elimination of Racial
Discrimination? (3) Does an ordinance
that provides certain advantages to
minority- and female-owned business
enterprises with respect to the award of
city contracts fall within an exception to

section 31 for actions required of a local
governmental entity to maintain eligibili-
ty for federal funds? Fully briefed.

REPRESENTATIVE CLAIMS

Amalgamated Transit Union., Local 1756,
AFL-CIO v. Super. Ct. (First Transit, Inc.),
148 Cal. App. 4th 39 (2006), review grant-
ed, 61 Cal. Rptr. 3d 459 (2007).
S151615/B191879. Petition for review
after denial of peremptory writ of man-
date. (1) Does a worker’s assignment to
the worker’s union of a cause of action
for meal and rest period violations carry
with it the worker’s right to sue in a repre-
sentative capacity under the Labor Code
Private Attorneys General Act of 2004
(Cal. Lab. Code § 2698 et seq.) or the
Unfair Competition Law (Cal. Bus. &
Prof. Code § 17200 et seq.)? (2) Does Cal.
Bus. & Prof. Code § 17203, as amended by
Proposition 64, which provides that rep-
resentative claims may be brought only if
the injured claimant “complies with sec-
tion 382 of the Code of Civil Procedure,”
require that private representative claims
meet the procedural requirements appli-
cable to class action lawsuits? Fully
briefed.

San Leandro Teachers Ass’'n v. Governing
Bd. of the San Leandro Unified Sch. Dist.,
154 Cal. App. 4th 866 (2007), review
granted, 68 Cal. Rptr. 3d 528 (2007).
S156961/A114679, A115686. Petition for
review after reversal of trial court order
granting petition for peremptory writ of
mandate. (1) Does Cal. Educ. Code §
7054 permit a school district to prohibit
the teachers union from using the
school’s mailboxes to distribute a union
newsletter to its members, if the newslet-
ter includes endorsements for school
board candidates? (2) Does the guarantee
of liberty of speech in Cal. Const., art. I, §
2, assure that an employee organization
may distribute its message to its members
concerning electoral politics via school
mailboxes? Fully briefed.

TERMINATION AND SUSPENSION

Spielbauer v. County of Santa Clara, 146
Cal. App. 4th 914 (2007), review granted,
59 Cal. Rptr. 3d 437 (2007). S150402/
HO029345. Petition for review after rever-
sal of denial of writ of mandate. If a pub-
lic employee exercises his or her Fifth
Amendment right against self-incrimina-
tion in a public employer’s investigation

of the employee’s conduct, must the pub-
lic employer offer immunity from prose-
cution before it can dismiss the employee
for refusing to answer questions asked in

connection with the investigation? Fully
briefed.

WAGE AND HOUR

Martinez v. Combs, decision without pub-
lished opinion (2003), review granted,
2004 Cal. LEXIS 1914 (2004).
S121552/B161773. Petition for review
after partial reversal and partial affir-
mance of summary judgment. Briefing
originally deferred pending decision in
Reynolds v. Bement, 36 Cal. 4th 1075
(2005), which included the following
issue: Can the officers and directors of a
corporate employer personally be held
civilly liable for causing the corporation
to violate the statutory duty to pay mini-
mum and overtime minimum wages,
either on the ground such officers and
directors fall within the definition of
“employer” in Industrial Welfare
Commission Wage Order 9 or on another
basis? Fully briefed.

Harrisv. Super. Ct. (Liberty Mut. Ins.), 154
Cal. App. 4th 164 (2007), review granted,
68 Cal. Rptr. 3d 528 (2007).
S156555/B195121  (lead), B195370.
Petition for review after grant of petition
for writ of mandate. Do claims adjusters
employed by insurance companies fall
within the administrative exemption
(Cal. Code Regs. tit. 8, § 11040) to the
requirement that employees are entitled
to overtime compensation? Fully briefed.

WHISTLEBLOWER PROTECTION ACT

State Bd. of Chiropractic Exam’rs v.
Super. Ct. (Arbuckle), 148 Cal. App. 4th
142 (2007), review granted, 2007 Cal.
LEXIS 6811(2007). S151705/C052554.
Petition for review after grant of peti-
tion for peremptory writ of mandate.
Whether, under the Whistleblower
Protection Act (Cal. Gov’t Code § 8547
et seq.), a state employee may bring a
civil action after suffering an adverse
decision by the State Personnel Board
without successfully seeking a writ of
administrative mandate to set aside that
decision. Fully briefed.

Ramirez v. Dep’t of Health Servs., decision
without published opinion, review grant-
ed, 161 P.3d 1 (2007). S152195/C050718.
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Petition for review after affirmance of
judgment. Briefing deferred pending
decision in State Board of Chiropractic
Examiners v. Superior Court, supra.
Holding for lead case.

Brand v. Regents of UC, 159 Cal. App. 4th
1349 (2008), review granted, 76 Cal. Rptr.
3d 681 (2008). S162019/D049350.
Petition for review after affirmance in
part and reversal in part following sus-
taining of demurrer. Further action in
this matter is deferred pending consider-
ation and disposition of a related issue in
State Board of Chiropractic Examiners v.
Superior Court (Arbuckle), S$151705,
supra (see Cal. Rules of Court, rule
8.512(d)(2)), or pending further order of
the court. Submission of additional
briefing, pursuant to California Rules of
Court, rule 8.520, is deferred pending
further order of the court. Holding for
lead case.
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Police Officer Had Reasonable
Expectation of Privacy In Text
Messages Sent and Received on Pager

Quon v. Arch Wireless Operating Co., 529
E3d 892 (9th Cir. 2008)

Arch Wireless contracted to provide
wireless text-messaging services for the
City of Ontario, including its police
department. Pursuant to the city’s gener-
al Computer Usage, Internet and E-mail
Policy (Policy), the use of the city’s com-
puters and other electronic equipment,
networks, etc., was limited to city-related
business, access was not confidential and
“users should have no expectation of pri-
vacy or confidentiality when using these
resources.” Sergeant Jeff Quon, a mem-
ber of the city’s SWAT team, signed an
employee acknowledgement of the
Policy; he also attended a meeting in
which he and others were informed that
text messages were considered to be the
same as e-mail and could be audited by
the department. Quon was later told that
the content of his text messages would
not be audited so long as he paid the
department for any charges associated
with texting more than 25,000 characters
in a billing cycle. When a lieutenant in
the department “grew weary” of being a
bill collector for officers who exceeded
the 25,000 character limit, the depart-
ment contacted Arch Wireless and
requested transcripts of the text mes-
sages. After the department received the
transcripts from Arch, an investigation
was conducted by internal affairs to
determine “if someone was wasting city
time not doing work when they should
be” The investigation revealed that many
of Quon’s messages were personal in
nature and were sexually explicit.

Quon (and those with whom he had
texted) sued Arch for violation of the
Stored Communications Act (SCA) and
the Ontario Police Department and its
chief for violating the Fourth
Amendment and the privacy protection
provision of the California Constitution.
The Ninth Circuit held that Arch violated
the SCA by turning over the text tran-
scripts to the city, which was only a “sub-
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scriber” and not “an addressee or intend-
ed recipient of such communication.”
The court further determined that Quon
and those with whom he texted had a rea-
sonable expectation of privacy in the text
messages given the informal policy and
“operational reality” of the department.
Although the chief of police was shielded
from liability by qualified immunity, the
city and department were not. See also
Nelson v. NASA, 530 F.3d 865 (9th Cir.
2008) (“low-risk” NASA contract
employees were entitled to injunction
precluding in-depth background investi-
gations).

Employee Who Reported Disability
During Investigation Into His
Alleged Wrongdoing Was Not
Discriminated Against

Arteaga v. Brink’s, Inc., 163 Cal. App. 4th
327 (2008)

Brink’s employee Carlos Arteaga was
the subject of an internal investigation
into various shortages totaling $7,668
that occurred while he was acting in his
capacity as an ATM messenger. The
investigation was conducted after one of
Arteaga’s managers noticed there had
been sixteen shortages in five months on
runs in which Arteaga had been the mes-
senger. Shortly after he learned of the
investigation, Arteaga informed Brink’s
for the first time that he was feeling a
combination of “pain” and “numbness”
in his arms, fingers, shoulders and feet
and that he was feeling “stress” after being
“accused over and over of stealing
money.” Arteaga filed a workers’ com-
pensation claim. Following the investiga-
tion, Arteaga’s employment was
terminated as a result of the multiple
shortages. Arteaga then sued Brink’s for
disability discrimination and for failure
to engage in a good-faith interactive
process with him in order to determine
effective reasonable accommodations for
his alleged disability. The trial court
granted summary judgment to Brink’s,
and the court of appeal affirmed, holding
that (1) Arteaga was not disabled because
his symptoms (pain and numbness) did
not make it difficult for him to achieve
the life activity of working and (2) Brink’s
terminated him for a legitimate, nondis-
criminatory reason — “the closeness in
time between Arteaga’s disclosure of his
symptoms and his subsequent termina-
tion does not create a triable issue as to
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pretext, especially since his performance
had been questioned before he disclosed
his symptoms, and he was eventually ter-
minated for those performance issues.”
Compare Gribben v. United Parcel Serv.,
528 E.3d 1166 (9th Cir. 2008) (employee
with congestive heart failure and car-
diomyopathy may have been disabled
under the Americans with Disabilities
Act, but was not retaliated against).

Injuries Sustained by Professional
Stuntman Were Covered by Workers’
Compensation

Caso v. Nimrod Prods., Inc., 163 Cal. App.
4th 881 (2008)

Christopher Caso, a professional
stuntman, suffered severe head injuries
while performing a stunt during the pro-
duction of a television show. Caso and
his wife (who sought damages for loss of
consortium) sued defendants (the direc-
tor and the stunt coordinators and their
respective loan-out corporations) for
negligence. The trial court granted
defendants’ motion for summary judg-
ment on the ground that the individual
defendants were special employees of
Touchstone Television Productions who
had been acting within the scope of that
employment at the time of the accident.
Accordingly, the Casos’ lawsuit was
barred by the California Workers’
Compensation Act, California Labor
Code section 3601. Further, the trial
court concluded the loan-out corpora-
tions had relinquished all control over
their employees and could not be held
vicariously liable for the employees’ acts.
The court of appeal affirmed summary
judgment in favor of defendants. See also
Antelope Valley Press v. Poizner, 162 Cal
App. 4th 839 (2008) (newspaper deliver-
ers were employees and not independent
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contractors for purposes of workers’
compensation coverage); Tomlin v.
Workers’ Comp. Appeals Bd., 162 Cal. App.
4th 1423 (2008) (police officer who was
injured while training during his vacation
for an upcoming department physical fit-
ness test was eligible for workers’ com-
pensation benefits); Golden v. CH2M Hill
Hanford Group, Inc., 528 F.3d 681 (9th
Cir. 2008) (Price-Anderson Act preempt-
ed Hanford Nuclear Reservation employ-
ee’s claim for injuries arising from
exposure to radioactive materials but his
claim for emotional distress associated
with exposure to non-radioactive heavy
metals would not be preempted); cf.
Ericson v. Fed. Express Corp., 162 Cal. App.
4th 1291 (2008) (property owner was not
liable for injuries sustained by employee
of independent contractor who was
injured during assault on the premises).

Employer Waived Insurance
Coverage By Failing to Timely
Notify Carrier of Claim

Westrec Marina Mgmt., Inc. v. Arrowood
Indem. Co., 163 Cal. App. 4th 1387 (2008)

Westrec sued its insurance carrier,
Arrowood, after the carrier refused to pro-
vide a defense to an employment discrim-
ination lawsuit on the ground that
Westrec had failed to timely report the
third-party claim as required under the
terms of two successive directors and offi-
cers liability insurance policies issued by
Arrowood. Bette Clark filed a complaint
with the California Department of Fair
Employment and Housing (DFEH) on
April 14, 2003, alleging gender bias by
Westrec and requesting a right-to-sue let-
ter. On June 23, 2003, Clark’s attorney
sent a letter to Westrec “alleging discrimi-
natory and demeaning treatment by male
employees based upon sex.” Westrec

failed to notify Arrowood of the DFEH fil-
ing or the attorney’s letter within thirty
days after the expiration of the policy.
Clark filed her lawsuit on December 19,
2003, and Westrec notified Arrowood of
the action on January 30, 2004, tendered
its defense and requested indemnity.
Arrowood declined to defend or indemni-
fy on the ground that Westrec had not
timely notified it of the “claim,” which it
deemed to be the DFEH filing and/or the
attorney’s letter. Arrowood prevailed fol-
lowing a nonjury trial on Westrec’s breach
of contract claim. The court of appeal
affirmed, holding that Westrec had failed
to timely report the claim to its insurance
carrier and thereby waived coverage.

Statute of Limitations for Trade
Secrets Claim Dates From Time of
Owner’s Knowledge

CypressSemiconductor Corp. v. Super. Ct.,
163 Cal. App. 4th 575 (2008)

Trade secret owner Silvaco Data
Systems develops and licenses electronic
design automation software. In late 1998,
a former Silvaco employee, working for
Circuit Systems, Inc. (CSI), incorporated
Silvaco’s “SmartSpice” trade secrets into
CSD’s product, “DynaSpice.” Silvaco sued
the employee as well as CSI, and in 2003
entered into a settlement agreement and
stipulated judgment. Silvaco contacted
CypressSemiconductor (Cypress) (one of
CSI’s customers who had purchased
DynaSpice) in September 2003 and
demanded that Cypress cease its use of
Silvaco’s trade secrets (as incorporated in
the DynaSpice software). When Cypress
continued to use the product after receiv-
ing notice from Silvaco, the latter compa-
ny sued the former for trade secret
misappropriation under the California
Uniform Trade Secrets Act (CUTSA).
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Cypress defended in part based on
CUTSA’s three-year statute of limita-
tions. Silvaco, however, argued that
because Cypress did not know of CSI’s
misappropriation until August of 2003,
the statute of limitations did not com-
mence running until that date because
one of the elements of a trade secret mis-
appropriation claim is the defendant’s
knowledge of the wrongfulness of its
conduct. The court of appeal held that a
plaintiff may have more than one claim
for misappropriation, each with its own
statute of limitations, when more than
one defendant is involved. However, the
court further held that the statute com-
mences running when the plaintiff
knows or has reason to know the third
party has knowingly acquired, used or
disclosed its trade secrets. The court held
that Cypress was entitled to a jury trial to
determine when Silvaco first had reason
to know that a CSI customer such as
Cypress had obtained or used DynaSpice
knowing, or with reason to know, that
the software contained Silvaco’s trade
secrets.

Cadlifornia Law Limiting Use of State
Funds To Deter Union Organizing Is
Unconstitutional

Chamber of Commerce v. Brown, 554 U.S.
_,128S. Ct. 2408 (2008)

Assembly Bill 1889, enacted in 2000,
prohibited private employers that receive
state funds — whether by reimbursement,
grant, contract, use of state property or
pursuant to a state program — from using
such funds to “assist, promote, or deter
union organizing.” Violators were to be
liable to the state for the amount of funds
used for the prohibited purposes plus a
civil penalty equal to twice the amount of
those funds. The Chamber of Commerce
challenged the law on the ground that it
was preempted by the National Labor
Relations Act (NLRA). The Ninth
Circuit held the law was not preempted
by the NLRA, but the United States
Supreme Court reversed, holding by a
vote of 7 to 2 (Breyer and Ginsburg, JJ.,
dissenting) that the state statute was pre-
empted by federal labor law. Cf. Adkins v.
Mireles, 526 F.3d 531 (9th Cir. 2008)
(Labor Management Relations Act pre-
empted employees’ claims against their
union). &2
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Wellness Programs

continued from page 4

ten “yes” or “no” questions, along with
examples and tips that serve to clarify the
intent and purpose of those questions.

The first five checklist questions
establish the period used as the plan year,
whether there is a wellness program in
place, whether it is part of a group health
plan and whether the program discrimi-
nates on the basis of a health factor:

1. Is the first day of the current

plan year after July 1, 2007?

2. Does the plan have a wellness
program?

3. s the wellness program part of a
group health plan?

4. Does the program discriminate
based on a health factor?

5. If the program discriminates
based on a health factor, is the
program saved by the benign
discrimination provisions?

If the employer answers “no” to any
of the first four questions, it need not
continue with the checklist because the
final regulations do not cover the plan. If
the employer answers “yes” to all five
questions, it need not continue with the
checklist because the final regulations
cover the plan and it complies. A “no”
response to the fifth question requires
completion of the next section of the
checklist regarding compliance criteria:

6. Is the amount of the reward

offered under the plan limited to
20 percent of the applicable cost
of coverage?

7. Is the plan reasonably designed
to promote health or prevent
disease?

8. Are individuals who are eligible
to participate given a chance to
qualify at least once per year?

9. Isthe reward available to all sim-
ilarly situated individuals? Does
the program offer a reasonable
alternative standard?

10. Does the plan disclose the avail-
ability of a reasonable alterna-
tive in all plan materials
describing the program?

Although the final HIPAA regula-

tions address discrimination, the FAB
makes it clear to employers that the cov-
ered programs must meet either a benign
discrimination exception or offer a rea-
sonable alternative standard in order to
comply with the final rules. Permissible
benign discrimination may occur under a
“participation-based” wellness program
that offers a reward based solely on par-
ticipation in the program and does not
condition the reward on achievement of a
specific health-related outcome.
Therefore, although the wellness program
may “discriminate” in mandating that
only certain employees will be required to
participate in a particular program (i.e.,
you must be a smoker to participate in a
smoking cessation program), there is no
goal that must be met to procure the
reward. The FAB offers, for example, a
plan that grants participants with dia-
betes a waiver of the annual deductible if
they enroll in a disease management pro-
gram that consists of attending educa-
tional classes and following their doctors’
recommendations regarding exercise and
medication, concluding that this is
benign discrimination because the pro-
gram is offering a reward to individuals
based on an adverse health factor.

The FAB also clarifies how a reason-
able “alternative standard” may be
required under a program that requires
that a particular goal be met in order for a
reward to be given. This means that
although a reward may only be available
to those who meet a certain standard
(e.g., the attainment of cholesterol tar-
get), there must be an alternative stan-
dard (e.g., nutrition counseling sessions)
that are made available to those for whom
satisfying the otherwise applicable stan-
dard is: (1) unreasonably difficult due to
a medical condition; or (2) medically
inadvisable. The FAB notes that it is per-
missible for the plan or issuer to seek ver-
ification, such as a certificate from the
individual’s health care provider, that a
health factor makes it unreasonably diffi-
cult or medically inadvisable for the indi-
vidual to satisfy or attempt to satisfy the
otherwise applicable standard.

Discrimination Against Persons

with Disabilities

Under the Americans With
Disabilities Act (ADA), an employer may
not discriminate against a qualified indi-
vidual with a disability with regard to,

among other things, employee compensa-
tion and benefits available by virtue of
employment.” ADA issues arise in manda-
tory wellness programs for three reasons.
First, the ADA limits the circumstances
under which an employer may ask ques-
tions about an employee’s health or require
the employee to have a medical examina-
tion. Second, the ADA imposes strict con-
fidentiality requirements on the disclosure
of medical information. Third, the ADA
will certainly apply if an employee is able to
perform the essential functions of his or
her job but, because of a disability, is
unable to achieve a health factor require-
ment under a mandatory wellness plan.

Medical inquiries or examinations of
current employees regarding the existence,
nature or severity of a disability are gener-
ally prohibited unless job-related and con-
sistent with business necessity.* All
employees are entitled to this ADA protec-
tion (i.e., they do not have to be a qualified
individual with a disability).” To avoid the
first and second ADA obstacles, most
employers that adopt wellness plans retain
an independent third party to administer
the program. The third-party administra-
tor collects and analyzes all medical infor-
mation and does not disclose individual
health data to the employer.

The Equal Employment Opportunity
Commission (EEOC) has taken the posi-
tion that it is permissible to ask medical
information as part of a voluntary wellness
program that focuses on early detection,
screening, and management of disease.”” A
wellness program is considered voluntary
so long as an employer neither requires
participation nor penalizes employees
who do not participate." Information col-
lected during the permissible inquiries or
examinations must be maintained in sepa-
rate medical files and treated as confiden-
tial medical information.” The EEOC’s
position implicitly suggests that it would
not reach the same conclusion with
respect to a mandatory wellness program.
However, when the program only requires
the employee to participate in a health
assessment and does not require the
employee to achieve any specific health
standard, and only the third-party admin-
istrator has the individual’s medical data,
the same conclusion should be reached.

But what if the wellness plan man-
dates that employees achieve some meas-
urable health standard as a condition of
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employment? While at the riskier edge of
the wellness continuum, the concept of a
reasonable accommodation, both under
the ADA and the HIPAA regulations, sug-
gests that even the third obstacle can be
overcome. The employee may be able to
meet a less stringent health factor or be
given the alternative of participating in a
program designed to manage or mitigate
the medical condition. If a physical or
mental disability prevents an employee
from participating in such an alternative,
and the employee is able to perform the
essential functions of the job, a waiver
may be necessary. Obviously, an employ-
er that learns of a mandatory health
assessment will need to take extra precau-
tions to assure that the knowledge
obtained in the health assessment truly is
not used as the basis for an adverse
employment action.

Employers should also be mindful
that not all at-risk health conditions are
tied to a disability. An employee’s excess
weight may be tied to poor diet and exer-
cise habits, not an endocrine imbalance.
Smoking, excessive drinking (short of
alcoholism), and recreational drug use
(short of addiction) are poor health habits
that are not per se protected by the ADA.

An employer might also argue that a
wellness program does not discriminate on
the basis of disability because its terms apply
equally to the disabled and nondisabled. A
handful of cases have discussed this defense
with respect to employee benefits plans."”

The employer might also defend an
ADA claim by arguing that it implemented
the wellness program for underwriting,
classifying, or administering risks."
However, an employer may not use risk-
assessment activities as a subterfuge to
evade the ADAs nondiscrimination
requirements (e.g., refusing to hire dis-
abled persons solely because their disabili-
ties may increase the employer’s future
health care costs; or denying disabled
employees equal access to health insurance
based on disability alone, if the disability
does not pose increased insurance risks)."

Age Discrimination in

Employment Act

Employers can craft a mandatory
wellness program to correspond to the
reasonable expectations of the older
worker.  Wellness programs do not
demand that employees become super
athletes or achieve perfect health. If a

mandatory program requires an employ-
ee to achieve a certain health standard,
that standard should take into account,
and, if necessary, be adjusted for, the age
of the employee. Programs can mandate
participation in an exercise or fitness plan
without requiring, for example, that
everyone be able to run a certain distance
at a certain speed.

Potential Title VIl and FEHA Claims

In addition to age, a mandatory well-
ness program may implicate other pro-
tected classes under Title VII of the Civil
Rights Act'® and the Fair Employment
and Housing Act (FEHA),” such as gen-
der and religion.” Reasonable accommo-
dation should lessen the risk of litigation.

If an employer sets specific health
standards, it must be able to objectively
demonstrate with reliable expert data
that the standards do not discriminate
against women. In the early 1980s, many
airlines’ weight limitations for flight
attendants were challenged because they
were overly restrictive when it came to
women, allowing more tolerance for
excess weight in male flight attendants.
Wellness programs should set goals based
on what is a healthy weight, even if a
female employee might look more attrac-
tive if she were thinner. There are gener-
ally accepted Body Mass Index (BMI)
standards based on age and gender that
could be incorporated into a wellness
program. Women carry a greater per-
centage of body fat than do men, and that
is factored into the BML

Religion could be a challenge if, in
order to manage a health risk, an employee
should be on medication but, for religious
reasons, the employee does not take med-
ication. If medication were the only way
the employee could achieve a stated health
standard, a reasonable accommodation
would have to be offered. For example, an
employee with high blood pressure may
not be able to get his or her blood pressure
into a normal range without medication,
but may be able to reduce it somewhat
with diet and exercise, even though it
remains higher than desired levels.

Collective Bargaining Statutes

Employers in a unionized environ-
ment may also face significant challenges
in implementing a wellness program.
Under the National Labor Relations Act
(NLRA) and the Meyers-Milias-Brown

Act, employers must bargain in good
faith over mandatory subjects of bargain-
ing, defined to include wages, hours, and
other terms and conditions of employ-
ment. Given that many wellness pro-
grams are likely to impact an employee’s
wages (via reduced health premiums) and
mandatory programs certainly will
impact the terms and conditions of
employment, an employer in a union
environment most likely will not be able
to unilaterally implement a wellness pro-
gram. Rather, such an employer likely
will be required to propose its wellness
program to the union and engage in bar-
gaining over the terms of the program.

Employee benefits such as health
insurance plans are mandatory subjects
of bargaining.” Thus, should an employ-
er’s wellness program change the struc-
ture of employee contributions, co-pays,
and deductibles, or offer new programs
on topics such as smoking cessation and
weight loss, the employer will likely be
required to bargain over such changes.

In addition, the National Labor
Relations Board (Board) has held that
health and safety issues are mandatory
subjects of bargaining. For example, the
Board has held that an employer must
bargain over its implementation of a
non-smoking policy.” Thus, should an
employer’s wellness program seek to
restrict on-site use of tobacco products,
the employer will likely need to bargain
with the union over such a decision.

Some wellness programs might also
require that employees submit to physical
examinations. Unionized employers must
also bargain with the union over these
aspects of the program.” Accordingly,
cholesterol, blood pressure, and other
types of physical examination programs
are likely mandatory subjects of bargain-
ing. Even an employer’s decision to signif-
icantly change dining alternatives in its
cafeteria may trigger its duty to bargain
with the union, particularly where services
are altered or prices affected.”

Privacy and Other Statutes

California has enacted laws that
employers must consider when designing
a mandatory wellness program.

1. State Health Information
Privacy Statutes
The California Confidentiality of
Medical Information Act requires
employers to establish procedures to pro-
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tect the confidentiality of an employee’s
medical information and limits how
employee health information may be used
and disclosed without the employee’s
authorization.” The latter requirement
would bar the disclosure to managers of
health information generated by a
mandatory wellness program. Moreover,
employers are barred from retaliating
against an employee who refuses to sign
an authorization for disclosure, although
an employer may take actions necessitated
by the lack of information resulting from
the employee’s refusal. The statute also
imposes requirements on the form and
content of an authorization.

2. State Laws Prohibiting

Adverse Action on the Basis

of Lawful Off-Duty Conduct

California law also prohibits employ-

ers from taking adverse employment
action for lawful off-duty conduct.”
Although using tobacco or drinking too
much is unhealthy, it is not illegal. Thus,
in California, employers must be careful
not to implement mandatory wellness
programs, or even target goals within
those programs, that permit adverse
employment action, for example, based
on an employee’s failure to abstain from
smoking. The scope of California law
regarding lawful off-duty conduct should
be examined carefully before a mandatory
wellness program is put in place so that an
employer can determine the types of “car-
rots and sticks” that would be permissible.

3. State Laws Prohibiting
Adverse Action Based on
the Results of Genetic
Testing

Employers implementing mandatory
wellness programs that include genetic
testing must also comply with state laws
that regulate whether and how employers
may obtain, use, and disclose genetic
information. For example, the FEHA
includes within the definition of medical
condition  genetic  characteristics.”
Therefore, California employers must be
careful before implementing an employee
medical screening initiative that evaluates
an employee’s propensity for genetically
linked medical conditions, such as sickle-
cell anemia or certain types of cancer.
Accordingly, employers must evaluate the
effect of genetic testing laws before imple-
menting a mandatory wellness program.

CONCLUSION

With health costs rising dramatically,
and with the continued focus on health
and wellness issues, employers must now
navigate complex legal requirements and
restrictions as they move toward imple-
menting mandatory wellness programs.

Employers need to anticipate the
future as they balance business needs
with compliance challenges and risk. An
initial wellness program should be
reviewed semi-annually to measure legal
compliance and the opportunity for new
features as case law, regulations, and
statutes develop and change. <l
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Public Sector

Case Nofes

continued from page 5

on leave of absence could engage in nego-
tiations and grievance processing, the
possible overlap does not change the fact
that the employee is on leave from his or
her normal work duties to serve as a
union officer. Because the employee is
already on leave, it stands to reason that
release time is not possible.

ARBITRATION

School Board Could Not Vacate
Arbitrator’s Decision That Employee’s
Alleged Misconduct Was Not Serious

Enough to Warrant Bypassing the

Contractual Requirement of
Progressive Discipline

California Sch. Employees Ass’n v. Bonita
Unified Sch. Dist., 163 Cal. App. 4th 387
(2008)

Donald Roberts worked for the
Bonita Unified School District (District).
In June 2004, the District served Roberts
with a Notice of Termination and
Suspension without Pay for various
alleged acts of misconduct, including
communicating regularly with staff
members in rude, abusive, sexually
explicit, and threatening language and
failing to comply with supervisors’ direc-
tions. The District’s collective bargaining
agreement (CBA) with the union stated
that the District was required to use pro-
gressive discipline which could not be
bypassed unless the serious nature of the
offense warrants it. The CBA also pro-
vides that whether or not the nature of
the offense was so serious as to warrant
bypassing progressive discipline steps
may be submitted to arbitration.

Roberts requested a traditional hear-
ing before a hearing officer appointed by
the District’s board regarding the discipli-
nary charges against him, and a grievance
arbitration to determine if the nature of
the offense was adequately serious to call
for bypassing the progressive discipline
steps. To streamline the process, the par-
ties agreed to conduct the arbitration and
the board hearing in a consolidated pro-
ceeding before a third-party arbitrator.

The arbitrator would first determine if
the nature of the offenses was so serious
to require bypassing progressive disci-
pline steps. If the conduct were suffi-
ciently severe, then the third-party would
serve as the board’s hearing officer for the
disciplinary appeal. The District board’s
ability to review the arbitration award
regarding the bypassing of progressive
discipline was limited by statute to viola-
tion of the standards imposed by the
California Arbitration Act.

The third-party arbitrator prepared a
lengthy decision in which he held that
many of the District’s charges were not
fully supported. He determined that the
charges were not sufficiently serious as to
require bypassing progressive discipline
steps. The acts were not so outrageous and
egregious as to either have required no
prior warning that severe discipline would
occur or some similar outrageous conduct
that any employee would reasonably know
would result in termination of his employ-
ment. Because the arbitrator found in
favor of the employee in the arbitration,
the hearing on the disciplinary charges was
unnecessary. The board reviewed the arbi-
tration award and the evidence, and found
that the arbitrator had exceeded his pow-
ers by improperly defining “serious nature
of the offense.” Consequently, the board
vacated the arbitration award and upheld
the termination.

Roberts’ union filed a petition in trial
court to confirm the arbitration award
and to obtain a writ of mandate directing
the District to reverse the board’s deci-
sion. The trial court confirmed the arbi-
tration award and directed the board to
reverse its decision. The California Court
of Appeal affirmed.

Education Code section 45113 per-
mits classified employees to submit cer-
tain disciplinary disputes to arbitration
pursuant to the terms of a CBA. That is
exactly what was done here. The parties
agreed that if the arbitrator determined
that the nature of the offenses against
Roberts was not so serious as to require
bypassing progressive discipline steps, the
termination decision could not stand.
The arbitrator so found. And the arbitra-
tion award explained that any lesser disci-
pline could not be imposed because the
deadlines for such discipline had expired.

The court held that the arbitration
provision in the CBA was valid. Section
45113 allows these determinations to be
made in final and binding arbitrations
with limited review. As such, the board
was only allowed to vacate the arbitration
award if the arbitrator exceeded his pow-
ers. Contrary to the board’s determina-
tion, the arbitrator did not exceed his
authority when he defined a serious
offense as an act that was so outrageous as
to either have required no prior warning
that severe discipline would occur or
some similar outrageous conduct that any
employee would or reasonably should
know was not only prohibited, but also
would likely result in termination.
Because the board did not sustain its bur-
den of establishing a violation of the
California Arbitration Act, the trial court
properly confirmed the arbitration award.

EMPLOYEE TRAINING COSTS

Agency Can Require Employee to
Reimburse for Training Costs, But
Cannot Deduct Amount From
Employee’s Paycheck

City of Oakland v. Hassey, 163 Cal. App.
4th 1477 (2008)

The City of Oakland (City) found that
it lost money when it trained officers who
left its police department within a few years
after receiving training. Consequently, the
City entered into a memorandum of
understanding (MOU) with the union
authorizing the City to require those who
went through training at its academy to
reimburse the City for training costs if the
person left the City’s police department
before completing five years of service. The
MOU provided that repayment would be
due and payable at the time of separation,
and the City would deduct any amounts
owed from the employee’s final paycheck.
If the deduction was not sufficient, the bal-
ance would be due.

Kenny Hassey signed a conditional
offer to work as a police officer trainee for
the City. His offer was subject to the con-
dition that he repay his $8,000 training
expenses if he voluntarily terminated
with the police department before the
end of five years. Hassey also signed a
reimbursement agreement, which con-
tained the same repayment provision.
After he completed his training, Hassey
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worked as a City police officer for only
three months before he voluntarily
resigned. When he resigned, Hassey
signed a repayment agreement, acknowl-
edging that he owed the City $8,000 in
training costs, to be paid in twenty-four
monthly installments. The City withheld
Hassey’s final paycheck to cover some of
the money owed. The City sent a series of
collection notices to Hassey for the bal-
ance, but he did not respond.

The City sued Hassey for breach of
contract, seeking the amount owed under
the repayment agreement, plus collection
fees, interest, attorney fees, and costs.
Hassey argued that the contract was
unenforceable because it violated the Fair
Labor Standards Act (FLSA) and various
state laws. Hassey filed a cross-complaint
for a variety of claims, including violation
of the FLSA and violation of Labor Code
sections 221 and 223. The trial court held
that the City was entitled to the repay-
ment costs and that Hassey’s claims were
barred by the statute of limitations. The
California Court of Appeal reversed in
part and affirmed in part.

The court found that the conditional
offer, reimbursement agreement, and
repayment agreement were valid and did
not violate the FLSA. But it was unlawful
for the City to withhold Hassey’s final pay-
check in order to satisfy his debt. Under
the FLSA, Hassey was entitled to at least
minimum wage for the final pay period he
worked. Similarly, California law prohibits
an employer from withholding an employ-
ee’s wages in order to set off a debt owed.
Although the MOU authorized deductions
from final paychecks to cover reimburse-
ment for training costs, under the FLSA,
the prohibition against withholding
money due under a debt to an employer
applies whether or not the employee
agreed in writing to the withholding.

RETIREMENT LAW

Disabled Retiree’s Effective
Retirement Date, Which Is the Day
After the Last Day She Receives
Regular Compensation, Is Based on
the Date the Retiree Exhausts Sick
Leave and Not When She Actually
Stops Working

Katosh v. Sonoma County Employees’ Ret.
Ass’n, 163 Cal. App. 4th 56 (2008)

Donna Katosh was a youth supervisor
for the Sonoma County Department of
Human Services. She stopped working on
June 26, 2000. Her county health insur-
ance lapsed in March 2001. In 2002, she
applied for disability retirement. While
her application was pending, she returned
to “in pay status” with the county for a
two-week period ending December 9,
2002. She did not actually provide services
for the county during that period, but she
received a payment of approximately forty
hours of sick leave previously accrued
while she was working.

The Sonoma County Employees’
Retirement Association notified Katosh
in October 2004 that she had to have
active county health insurance at the
time of her retirement in order to receive
retiree health insurance benefits.
Consequently, the county allowed her to
return to “in pay status” effective
October 12,2004, and to run out her sick
leave and vacation hours to give her the
forty hours needed to reinstate her
health insurance prior to the county’s
retirement board reaching its decision
regarding her disability retirement
application. The county’s letter advised
her that taking this action would mean
her retirement date would be in October
2004, and she would not receive retroac-
tive retirement benefits if she were
granted a disability retirement. But she
would get health insurance benefits as a
retiree. Katosh accepted the offer. The
board later granted her disability retire-
ment application, confirmed its decision
that sick leave is regular compensation,
and set Katosh’s retirement date as the
day after her last day on payroll, October
28,2004.

Katosh filed a petition for writ of
mandate arguing that the board abused
its discretion by characterizing the sick
leave compensation as “regular compen-
sation” under Government Code section
31724. The trial court denied the peti-
tion. The California Court of Appeal
affirmed.

Government Code section 31724
provides that when an employee retires
based on disability, the disability retire-
ment allowance will be effective not earli-
er than the day following the last day for
which the employee received “regular

compensation.” The retirement of a
member who has been granted or is enti-
tled to sick leave shall not become effec-
tive until the expiration of such sick leave
with compensation unless the member
consents to his or her retirement at an
earlier date. The court found that “regu-
lar compensation,” as set forth in section
31724, includes sick leave and vacation.
Consequently, Katosh’s last day for which
she received regular compensation was
October 27, 2004.

WORKER'S COMPENSATION

SWAT Police Officer Who Injures
Himself While on Vacation and
Running for Mandatory Fitness for
Duty Examination Was Entitled to
Worker's Compensation Benefit.

Tomlin v. Workers” Comp. Appeals Bd., 162
Cal. App. 4th 1423 (2008)

Dave Tomlin is a member of the City
of Beverly Hills Police Department
Special Weapons and Tactics Unit
(SWAT). SWAT assignment is voluntary.
Officers are required to pass a physical
fitness test prior to joining SWAT and to
pass an annual physical fitness test
involving a half-mile run, climbing a
wall, and dragging 150 pounds. Those
officers not in SWAT do not have to pass
such periodic physical fitness tests.
Tomlin testified that a SWAT member
was recently reprimanded for not being
physically fit when the officer failed to
climb a wall while on assignment.

The city pays Tomlin to train four
days each month, and has sent him to
train at Camp Pendleton and out of state.
He otherwise maintains his physical fit-
ness by running, bicycling, and weight-
lifting outside of work.

In November 2005, a supervisor
informed the SWAT members that the
annual physical fitness test would be
administered in January 2006. Tomlin
began training to prepare for the test and
expected to continue training during a
two-week vacation he scheduled from
late December to early January 2006.
Tomlin’s supervisor did not direct him
to train during his vacation, and Tomlin
did not inform his supervisors that he
would continue training during vaca-
tion. However, Tomlin believed that the
city expected him to train while on vaca-
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tion. While on vacation in Jackson,
Wyoming, Tomlin went for a three-mile
run, slipped on a sidewalk, and broke his
ankle.

Tomlin applied for workers’ com-
pensation benefits arising out of his
injury, and the city denied his claim. The
workers’ compensation administrative
law judge (WCJ) found in favor of the
city.  The Workers Compensation
Appeals Board (Board) denied reconsid-
eration, adopting the WC]J’s decision.
The California Court of Appeal annulled
the Board’s decision denying Tomlin’s
benefits.

An employee who sustains an injury
during voluntary participation in any
off-duty recreational, social, or athletic
activity not constituting part of the
employee’s work-related duties may be
entitled to workers’ compensation bene-
fits if the activity is a reasonable
expectancy of, or expressly or impliedly
required by, the employment. The test
of reasonable expectancy of employ-
ment consists of two elements: (1)
whether the employee subjectively
believes his or her participation in an
activity is expected by the employer, and
(2) whether that belief is objectively rea-
sonable. Here, Tomlin believed that the
city expected him to train for the SWAT
physical fitness test while on vacation.
The issue is whether that belief was
objectively reasonable.

The California Court of Appeal
found that it was objectively reasonable
for Tomlin to believe that the city expect-
ed him to train during his vacation
because he was a SWAT member and
required to pass a physical fitness test
each year. The city paid SWAT members
to engage in paid, on-duty physical fit-
ness training each month. In addition,
the other SWAT member’s reprimand for
not being physically fit enough to per-
form the job-related task of climbing a
wall demonstrates that physical fitness is
a requirement of membership. Tomlin
was injured while training for an immi-
nent, mandatory, work-related physical
fitness test. His supervisor had advised
the SWAT members that they were
required to pass the fitness test.
Consequently, Tomlin’s training activi-
ties when he was injured were a reason-
able expectancy of his employment. “I*
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NLRA Case Notes

continued from page 7

employer had constructive notice of the
workers” undocumented status, so con-
tinued employment would violate the
IRCA.

Deferring to the arbitrator’s find-
ings, the Ninth Circuit held that con-
structive knowledge under the IRCA
must be narrowly construed and requires

“positive information” of a worker’s
undocumented status. Relying on lan-
guage in the no-match letters, the court
held that the main purpose of these let-
ters is to indicate to workers that their
earnings are not being properly credited
by the government, and thus the letters
alone could not constitute constructive
knowledge of a lack of documentation.
The court stressed that the three-day
window to apply for a new card made it

best,” the court remanded the case with
instructions to reinstate the order of the
administrative law judge (ALJ), who
found that the hospital’s button ban vio-
lated the rights of employees under the
NLRA.

Sacred Heart, an acute care hospital
in Spokane, Washington, initiated the
button ban in February 2004, while the
Washington State Nurses Association
was negotiating for a new collective bar-
gaining agreement. The ban prohibited
nurses from wearing the “Safe Staffing”
button in any area where they may
encounter patients or family members.
The hospital singled out the “Safe
Staffing” button from three other union
buttons for exclusion, alleging that its
message implied that the hospital lacked
safe staffing, and that nurse managers
were concerned about the possible
impact on patients and their families.

Under existing Board precedent
concerning health care facilities, such
bans are presumptively valid in immedi-

contradicted by the fact that the record
contained no evidence that any patients
or family members raised concerns
regarding the button’s message. The
court agreed with dissenting Board
Member Liebman’s observation that any
patient viewing the button would likely
identify it as a garden-variety union but-
ton worn by nurses during the course of
labor negotiations.

Board Has No Jurisdiction Over
Dispute Which Primarily Involved
Parties and Issues Subject to the RLA

Air Line Pilots Ass’n v. NLRB, 525 E.3d
862 (9th Cir. 2008)

The Ninth Circuit held that the
Board improperly asserted jurisdiction
under NLRA over a dispute among the
Air Line Pilots Association, DHL, and
ABX Air, Inc. rather than allowing the
dispute to be resolved under the Railway
Labor Act (RLA).

In 2003, DHL, a package delivery
firm, merged with its competitor

“[Clonstructive knowledge under the IRCA must be narrowly construed
and requires ‘positive information’ of a worker’s undocumented status.”

likely that many of the employees con-
cluded they could not meet the initial
deadline and stopped trying.

The court also refused to consider
post-termination evidence that none of
the terminated employees returned with
proper documentation. The court
deferred to the arbitrator’s refusal to
consider the evidence, stressing that
courts cannot second-guess arbitrators’
findings.

Ninth Circuit Refuses to Enforce
Board Decision Allowing Ban of “RNs
Demand Safe Staffing” Button

Wash. State Nurses Ass’n v. NLRB, 526
E.3d 577 (9th Cir. 2008)

The Ninth Circuit refused to enforce
a decision by the National Labor
Relations Board (Board) that allowed a
hospital to prohibit nurses from wearing
union buttons bearing the message “RNs
Demand Safe Staffing.” Rejecting the
hospital’s concerns about the disruptive
effect of the buttons as “speculative at

ate patient care areas. Casa San Miguel,
320 NLRB 534, 540 (1995). Bans
extending beyond immediate patient
care areas, such as the ban in this case,
can only be legally enforced upon a
showing of special circumstances.

The ALJ concluded that the employ-
er committed an unfair labor practice by
“promulgating, maintaining, and enforc-
ing” the button ban. The Board reversed,
finding that although the button prohi-
bition was presumptively invalid, the
employer had demonstrated “special cir-
cumstances” in that the button’s message
would disturb patients.

The Ninth Circuit panel, however,
rejected the Board’s determination that
special circumstances justified the ban,
finding no substantial evidence in the
record to support such a finding. Stating
that the Board’s approach was contrary
to the “basic adjudicatory principle that
conjecture is no substitute for evidence,”
the court found the employer’s concern

Airborne, Inc. Each firm had its own
flying subsidiary, ASTAR (formerly
DHL Airways) and ABX, respectively.
After the merger, each flying subsidiary
was spun off and new agreements were
signed that allowed DHL and Airborne
to continue operating their businesses
in the same fashion as before the merg-
er. The charge arose from a grievance
filed by the union representing ASTAR
pilots, claiming that the new agreement
between ABX and Airborne (now a sub-
sidiary of DHL), violated a collective
bargaining agreement providing that all
flying performed by DHL subsidiaries
would be performed by ASTAR pilots.
The union made similar claims as part
of a counterclaim in its litigation with
DHL Holdings concerning the enforce-
ability of the collective bargaining
agreement. ABX then filed an unfair
labor practice charge against the union,
alleging that the grievance and counter-
claim violated the NLRA’s secondary
boycott provisions.
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In a 2-1 decision, the Board found
that the union was a labor organization
within the meaning of the NLRA and
that it had misused the grievance proce-
dure in an attempt to coerce DHL and
Airborne to cease doing business with
ABX, in violation of the NLRA’s second-
ary boycott prohibition. The Board had
jurisdiction over the union because it
represented seventeen employees covered
by the NLRA at an unrelated employer.

Member Liebman, dissenting,
sharply criticized the majority’s finding,
noting that the seventeen employees
comprised only .027 percent of the
62,000 pilots that the union represented.
The Board ordered the union to cease
and desist from violating the NLRA,
withdraw its grievance and counterclaim,
and reimburse DHL Holdings for rea-
sonable expenses and legal fees in
defending against the grievance and
counterclaim.

The Ninth Circuit reversed, finding
that the Board misapplied the law of
Brotherhood of R. R. Trainmen v.
Jacksonville Terminal Co., 394 U.S. 369
(1969), which held that disputes covered
by the RLA remained exempt from the
NLRA if the substance of the dispute is
covered by the RLA. In finding RLA
jurisdiction to be appropriate, the court
found that the primary dispute involved
parties and contracts primarily governed
by the RLA, and that the parties had
already begun court proceedings under
the RLA to resolve the dispute.

Letters From Elected Officials
Claiming To Have Certified a Card-
Check Maijority Insufficient To Set
Aside Election

Trump Plaza Associates d/b/a Trump
Plaza Hotel and Casino, 352 NLRB No. 76
(May 30, 2008)

The Board certified the United Auto
Workers as the bargaining representative
for approximately 530 dealers at the
Trump Plaza Hotel and Casino in
Atlantic City, despite the employer’s con-
tention that the results should have been
set aside because the union engaged in
objectionable campaigning. The Board
concluded that Trump Plaza failed to
meet its heavy burden of demonstrating
that the union’s conduct reasonably
tended to interfere with employees’ free
and uncoerced choice in the election,

especially in light of the 175-vote margin
favoring the union.

Trump Plaza’s objections centered
on a union press conference, held six
days prior to the election, during which
three elected officials signed a poster
titled “Certification of Majority Status.”
The document stated that, pursuant to a
confidential card-check conducted by the
signers, a majority of the dealers had
already authorized the union to repre-
sent them for collective bargaining pur-
poses. Although the poster was kept in
the union’s office for five days prior to
the election, only two employees attend-
ed the event and no evidence was offered
that any employee saw television news-
casts covering the conference.

Trump Plaza also objected to the
union’s use of letters and resolutions
from elected officials that expressed sup-
port for the union’s campaign to organ-
ize dealers in Atlantic City. The union
posted these materials on its web site and
mailed them to many of the dealers.

Relying on Chipman Union, Inc., 316
NLRB 107 (1995), the Board held that
the letters and resolutions by govern-
ment officials were recognizable by the
employees as expressions of the authors’
individual opinions. The Board refused
to find, without evidence to the contrary,
that the employees here were susceptible
to confusion about the Board’s neutrality
as a result of the letters.

Further, the Board found that the
card-check “Certification” did not war-
rant setting aside the election. Given the
union’s wide margin of victory, and the
evidence that no more than a few voters
were aware of the “Certification,” the
Board could not infer that the document
influenced enough employees to affect
election results.

D.C. Circuit Finds Employer Could Not
Unilaterally Modify Future Retirement
Benefits Without Union Waiver

Southern Nuclear Operating Co. v. NLRB,
524 E3d 1350 (D.C. Cir. 2008)

The D.C. Circuit held that sub-
sidiaries of an electric utility could not
modify the non-vested retirement bene-
fits of union-represented employees
without first giving the unions an oppor-
tunity to bargain collectively, absent an
enforceable waiver by the applicable
unions. The court then found that three

of the collective bargaining agreements
atissue contained a waiver of some of the
unions’ bargaining rights.

The action arose when several sub-
sidiaries of Southern Nuclear Operating
Co. attempted to make changes that
would have reduced the premiums of
current employees’ non-vested benefits.
The benefits at issue consisted of a pack-
age referred to as Other Post-Retirement
Benefits, which vested only if and when
an employee actually retires from his
employer. Further, some of the benefit-
plan guides contained a “reservation-of-
rights clause” that granted the employer
the right to terminate or amend the ben-
efits at any time. After the employer
denied their requests to bargain, the
unions filed unfair labor practice
charges, and the Board determined that
the failure to bargain violated the NLRA.

The D.C. Circuit partially enforced
the Board’s order. The court agreed with
the Board that current employees’ non-
vested future retirement benefits are a
mandatory subject of bargaining, citing
to the U.S. Supreme Court’s opinion in
Allied Chemical & Alkali Workers of
America, Local Union No.1 v. Pittsburgh
Plate Glass Co., 404 U.S. 157 (1971).
Dismissing the subsidiaries’ distinction
between vested and non-vested benefits,
the court noted that non-vested benefits
affect current workers by, for example,
inducing them to remain with the
employer or accept lower compensation.
The court also deferred to the Board’s
opinion, as the classification of bargain-
ing subjects is a matter in which the
Board has special expertise.

The court next held that the unions
had not waived their bargaining rights by
failing to object to earlier modifications
to the benefits, or challenge the wording
of the reservation-of-rights clauses in the
benefit-plan guides. Finally, contrary to
the Board, the court found that the
unions had contractually surrendered
their bargaining rights with respect to
the health-care retirement benefits of
three of the subsidiaries, as the agree-
ments incorporated reservation-of-
rights clauses by express reference. These
subsidiaries could unilaterally modify
the health-care benefits, but not the life-
insurance benefits. “1*
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Application of

the FMLA/CFRA

continued from page 1

representative negotiated an extension
until August 23, 1999. On August 17,
1999, Lonicki advised Sutter that she
would return to work on August 27,
1999. Instead of requesting additional
verification of her serious health condi-
tion or stating its concerns about the
validity of her leave of absence, Sutter
demanded that Lonicki return to work
on August 23, 1999."

During her leave of absence Lonicki
underwent weekly treatment for major
depression, which her psychiatrist diag-
nosed as “work related.” He extended
her medical leave to September 26, 1999;
however, on August 27, 1999, Sutter
informed Lonicki that her employment
had been terminated for failing to return

rejected Lonicki’s argument that Sutter
was precluded from contesting the valid-
ity of her medical certification because it
failed to follow the statutorily-prescribed
procedure for verifying her serious
health condition.  The California
Supreme Court granted review.

OVERVIEW OF THE MEDICAL
CERTIFICATION PROCESS

A qualifying employee” invokes
FMLA/CFRA when she asks for leave for
her own serious health condition or that
of a family member,” and need not men-
tion CFRA or FMLA by name in order to
be entitled to leave.’ The employer may
grant the leave without ever requesting
medical certification.” However, if the
employer requires medical certification,
it should do so either at the time that the
employee gives notice of her need for
leave or within two business days there-
after (or if the leave is unforeseeable,
within two business days after the leave
starts).” When the employer requests

challenge the medical certification of a
family member for whom the employee
seeks leave to provide psychological care
and comfort. If the medical certification
meets the statutory requirements, the
employer must accept it and may not
seek a second or third opinion.”

Once an employee provides ade-
quate certification of her serious health
condition, the employer must grant the
leave, unless it has “reason to doubt the
validity of the certification.”” Lonicki’s
holding is not to the contrary. Indeed,
Lonicki makes plain that leave must be
granted if the certification is complete
and there is no reason to doubt its valid-
ity. It is only when an employer has rea-
son to doubt the validity of the
certification that the Lonicki holding has
effect. Even then, an employer who,
doubting the validity of a certification,
chooses not to use the second and third
opinion process but rather denies leave
and discharges the employee, “risks a

30

lawsuit by the employee.

“Regardless of the forum, an employer’s doubts about the validity of a medical
certification, even where such doubts are in good faith and based upon reliable
information, do not serve as a defense to a claim for wrongful denial of leave.”

to work on August 23 and 24, 1999.”

During the relevant time period,
Lonicki was employed part time, sixteen
hours per week, at Kaiser Hospital."
Lonicki’s health care providers allowed
her to work there while on leave from
Sutter because they believed that the
work environments at the two hospitals
were significantly different.” Sutter was
aware of Lonicki’s job at Kaiser, and
Lonicki’s supervisor also worked part
time at Kaiser."

When Sutter terminated her, Lonicki
filed suit asserting CFRA violations.
Sutter moved for summary judgment,
primarily asserting that because Lonicki
was employed at Kaiser in a position with
similar job duties during the relevant
time period, she was not eligible for
CFRA leave from Sutter. The trial court
granted summary judgment on this
basis, and in a split decision over a strong
dissent, the Third District Court of
Appeal affirmed.” The court of appeal

certification, it must warn the employee
of any consequences for failing to pro-
vide adequate certification and give her
an opportunity to cure any deficiencies.”

Under CFRA, the medical certifica-
tion is deemed legally sufficient if it
includes the dates on which the condi-
tion commenced, the likely duration of
the condition, and the estimated time
the employee will require the leave.”
Importantly, CFRA requires less infor-
mation than does FMLA to support a
medical certification.” Thus, medical
certifications under CFRA are legally
sufficient even when they contain less
information than FMLA certifications.
The California Constitution protects
the right to medical privacy and forbids
disclosures commonly required under
the FMLA, such as diagnoses, methods
of treatment and protocol as well as
medication.”

Yet another protective cloak of
CFRA limits the right of an employer to

In his concurrence and dissent,
Justice Moreno provided examples of
what types of reasons would constitute
“reason to doubt the validity.”® The
FMLA regulations use the same term.”
FMLA case law explains that “reason to
doubt the validity” of a medical certifica-
tion exists where an employee does not
have the condition claimed or the
employee is misusing a previously
acquired medical certification.”

If an employee fails to include infor-
mation in the medical certification form
that is not statutorily required, an
employer does not, by virtue of that
inadequacy alone, have sufficient “reason
to doubt the validity” of the certification,
and therefore may not invoke the second
and third opinion process. Moreover, if
an employee’s medical certification form
is missing required information, the
employer must give the employee an
opportunity to cure the incomplete cer-
tification.” Thus, reaching the threshold
for a second and third opinion could be a
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steep one for employers, and continues
to be so even after Lonicki.

If, and only if, an employer has “rea-
son to doubt the validity” of the medical
certification may the employer request
that the employee submit to a second
medical examination, at the employer’s
expense.” If the second medical opinion
contradicts the employee’s certification,
the employer may grant the leave or
request that the employee submit to a
third medical examination, the results of
which would be binding on both
parties.”

IMPACT OF LONICKI

In Lonicki, the California Supreme
Court held that, under CFRA, when an
employer doubts the validity of an
employee’s certification for her serious
health condition, it may deny her leave
(or discharge her if she nevertheless
takes her leave) without requiring her to
obtain the opinion of a second doctor.”
The court appeared to view the second
and third opinion process as an optional
— rather than mandatory — means of
resolving a dispute about medical certi-
fication.” However, an employer who
chooses to terminate an employee or
deny her leave without invoking the sec-
ond and third opinion process continues
to potentially face serious liability for
violating CFRA (and FMLA).

Moreover, despite Lonicki, employ-
ers are still required to obtain the opin-
ions of a second and third doctor before
denying leave or terminating an
employee because of doubts about the
validity of her certification under
CFRA’s federal counterpart, FMLA.
FMLA’s mandates apply to all employers
subject to CFRA, and it provides a floor
of protection below which California
law may not fall.”

In 1998, the Northern District of
California held in Sims v. Alameda-
Contra Costa Transit District that under
FMLA, if there is reason to doubt the
validity of the certification, employers
have the option either to accept the cer-
tification as adequate or to go through
the second and third opinion process.”
Sims held that FMLA does “not allow an
employer to deny a leave request without
using the statutory procedures, and then
argue in court after engaging in civil dis-

covery that the certification presented by
the employee did not accurately repre-
sent the employee’s medical condition.”"'
Since 1998, the Sims holding has been
cited in the Ninth Circuit and followed
in numerous courts around the coun-
try.” No court in California has failed to
follow Sims in interpreting FMLA.
Therefore, although Lonicki considered
and rejected the Sims holding,” plaintiff-
side practitioners who face the problem
of an employer not using the second and
third opinion process may still assert
that the process is mandatory by filing in
federal court, asserting FMLA claims,
and citing Sims and its progeny.

The purpose of the second and third
opinion process is to ensure that medical
professionals are making determinations
about medical issues. As  the
Department of Labor (DOL) observed in
connection with its adoption of the final

regulations implementing FMLA:

If the health condition meets
the definition in the regulations
at §825.114 and, as provided in
§§825.305- 825.307, an employ-
ee furnishes a completed DOL-
prescribed medical certification
from the health care provider,
the only recourse available to an
employer that doubts the validi-
ty of the certification is to
request a second medical opin-
ion at the employer’s expense.
Employers may not substitute
their personal judgments for
the test in the regulations or the
medical opinions of the health
care providers of employees or
their family members to deter-
mine whether an employee is
entitled to FMLA leave for a
serious health condition.”
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Regardless of the forum, an employ-
er’s doubts about the validity of a med-
ical certification, even where such doubts
are in good faith and based upon reliable
information, do not serve as a defense to
a claim for wrongful denial of leave. The
liability framework for CFRA and FMLA
is quite different than that of other civil
rights statutes because they are leave
entitlement statutes. Once a violation is
shown, the employer has virtually no
defense.”

CONCLUSION

California employers should contin-
ue to utilize the second and third opin-
ion process if they intend to deny leave
or otherwise prevent employees from
taking advantage of their FMLA/CFRA
rights because of doubts about the valid-
ity of a medical certification. Because
every employee covered by CFRA for his
own serious health condition is also cov-
ered by FMLA, employers remain bound
by the requirement that they utilize the
second and third opinion process.

The medical certification process is
beneficial for both employees and
employers. It allows medical profession-
als to make the determination about
medical issues. It provides a structure
for employers to specifically challenge an
employee’s need for leave for a serious
health condition if there is reason to
doubt the validity of a certification, and
allows resolution of disputes without
costly litigation. Moreover, it properly
allows employees to take much-needed
leave for a serious health condition when
a doctor decides that it is necessary.
Failing to allow an employee to take
medical leave, or terminating a seriously
ill employee, cannot be fully cured even
if the employee later prevails in litigation
and is awarded monetary damages or
injunctive and declaratory relief. <I*
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Trenches
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the Court of Appeal here held,

to “an inability to perform the

essential functions generally,

rather than for a specific
employer.”

So there you have it. The practical
implications of Lonicki for managers?
Listen to your lawyer! The practical
implications for management lawyers?
When advising a client-employer about a
CFRA-eligible employee who seeks time
off and presents a doctor’s note attesting
to the employee having a physical or
mental condition that renders the
employee unable to perform his or her
current job for the client-employer,
explain that the employer denies the
leave at its peril. As a real world, practi-
cal matter, unless the employer has hard
evidence that the employee is lying (for
example, that the medical certification is
a forgery), or the employer has a second
and third opinion attesting to the
employee’s ability to work at his or her
particular job at his or her particular
place of employment, the employee like-
ly will be able to prove a “serious health
condition” and thus entitlement to a
twelve-week leave with job protection
and benefits. In a post-Lonicki world,
this will be true regardless of whether the
employee is gainfully employed perform-
ing the same job for a different employer
— unless, perhaps, the defendant-
employer can prove that there is
absolutely no difference between it and
the other employer, and no difference
between the two jobs.

And while Lonicki doesn’t go quite
this far, this may be true even if the
employee could perform the identical
job for the client-employer on a part-
time basis, or the employee could per-
form the identical job for the
client-employer if she had a different
supervisor or was on a different shift."” It
may be possible for the employer to
prove otherwise, but in the absence of
two opinions from qualified medical
practitioners in support of its position,
the employer will have a difficult burden.

Many manager clients are going to
have a tough time believing this is really
the law. Nonetheless, the California
Supreme Court has made clear that an
employer’s belief about an employee’s
medical condition — even where such
belief is in good faith and well-reasoned,
is largely irrelevant when determining an
employee’s leave rights. <1
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Wage & Hour

continued from page 8

relieved of all duty based on one of the
following conditions: (1) where the
employee is the only employee in his or
her job classification who is on duty at
the worksite and the essential functions
of the job cannot be performed unless
the employee remains on duty; or
(2) where state or federal law imposes a
requirement that the employee not be
relieved of all duties. Prior versions of
the legislation had allowed for on-duty
meal periods where an employee works
alone, where the employee works in an
isolated location, or where the person is
the only employee in the job classifica-
tion and there are no other employees
who can reasonably relieve him or her of
all job duties, but these allowable cir-
cumstances for on-duty meal periods
have, at least for now, been stricken from
the proposed amendment.

The current version of the legisla-
tion also allows a prevailing party in a
wage case to recover expert witness fees,
and litigation expenses in addition to the
already-provided-for attorney’s fees.
Finally, it requires an extra hour of com-
pensation to anyone who works a split
shift.

For up to date information on the
status of AB1711, see www.leginfo.ca.
gov/bilinfo.html.

Premium Holiday Pay Not
Considered “Regular Rate”

Advanced-Tech Sec. Servs., Inc. v. Super.
Ct., 163 Cal. App. 4th 700 (2008)

Ester Roman worked as a security
guard for Advanced-Tech Security
Services, Inc. (Advanced Tech). The
company had six paid holidays (New
Year’s Day, Memorial Day, Independence
Day, Labor Day, Thanksgiving and
Christmas). If an employee worked one
of these days, the employee would be
paid a premium rate of one and one-half
times the regular rate of pay for that
day’s work. Roman disputed the calcula-
tion of overtime in weeks where she
worked a holiday, plus overtime. For
example, during one week Roman
worked twelve hours on Monday, which

was Labor Day, twelve hours on both
Tuesday and Wednesday, and eight hours
each on Thursday, Friday and Saturday
for a total of sixty hours. Her paycheck
reflected one and one-half times her reg-
ular rate for the four overtime hours
worked on Tuesday and Wednesday and
the premium rate of pay of one and one-
half times for the twelve hours she
worked on Labor Day. As such, she was
paid for forty hours at her regular rate of
pay and twenty hours at time and one-
half. Roman argued that the time and
one-half pay provision for holidays pro-
vided by the company should be part of
her regular rate of pay and thus argued
she was entitled to additional overtime
payments. In other words, she wanted to
be paid time and one-half on top of the
premium pay she already received for the
holiday work.

The court of appeal ruled that she
was not entitled to this “premium on top
of a premium” and that Advanced-Tech’s
overtime payments complied with sec-
tion 510(a) of the California Labor
Code. Nothing in section 510 suggests
that the Legislature intended to deem
premium holiday pay, voluntarily offered
by the employer, as regular pay. The
employer’s position was further support-
ed by Fair Labor Standards Act (FLSA)
regulations and case law. In particular,
under the FLSA, the “regular rate” does
not include “extra compensation provid-
ed by a premium rate paid for work by
the employee on Saturdays, Sundays,
holidays, or regular days of rest, or on
the sixth or seventh day of the work week
where such premium rate is not less than
one and one-half times the rate estab-
lished in good faith for like work per-
formed in non-overtime hours on other
days” (29 U.S.C. §§ 207(e)(1),
207(e)(6).) Thus, premium holiday pay
is not considered as a “regular rate” of
pay an employee receives for a normal
workday.

Publisher's Newspaper Carriers
Found to Be Employees, Not
Independent Contractors

Antelope Valley Press v. Poizner, 162 Cal.
App. 4th 839 (2008)

A trial court found and the appellate
court affirmed that a publisher’s newspa-
per carriers were employees, not inde-
pendent contractors, for purposes of the

workers’ compensation law. The pub-
lisher controlled the manner and means
of delivery of its publications. The form
contract between the publisher and its
carriers contained manner and means
directives regarding the task of delivering
the publications, as well as financial
penalties for failure to comply with
them. Moreover, a carrier’s remunera-
tion in very large part depended on non-
negotiated financial terms in the
contract rather than on the carrier’s ini-
tiative, judgment or managerial abilities.
Many of the carriers had engaged in pro-
longed service for the publisher, which
was at odds with the notion of an inde-
pendent contractor as someone hired to
achieve a specific result within a finite
period of time.

Court of Appeal Upholds Order
Striking Class Allegations in
Store Manager Overtime
Exemption Case

In Re BCBG Overtime Cases, 163 Cal.
App. 4th 1293 (2008)

In this case the trial court granted
defendant-employer’s motion to strike
class allegations and rejected plaintiffs’
arguments that such a motion presented
an improper attempt to circumvent the
class certification process. The case was
brought as a class action on behalf of all
managers and assistant managers in
BCBG Maxazria (BCBG)’s thirty-two
California stores. It alleged failure to pay
overtime compensation, and other
claims. Plaintiffs claimed managers and
assistant managers were improperly des-
ignated as “exempt” to avoid paying
them overtime wages, that managers reg-
ularly worked more than forty hours a
week and spent more than 50 percent of
their work time performing the same
duties as non-exempt employees. BCBG
filed a motion to strike class allegations
pursuant to California Rules of Court,
rule 1857(a)(3) and/or for judgment on
the pleadings. It argued lack of com-
monality due to the wide variety of oper-
ating scenarios in its stores from small
boutiques to large destination locations
to outlet/discount locations. It also
introduced evidence that not all stores
carried the same merchandise. BCBG
submitted twenty-five declarations from
current or former managers and assis-
tant managers to support its contention
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that managers are not assigned uniform
duties and spend more than 50 percent
of their time on exempt work, and to
show the ways in which managers are
required to exercise discretion in the
management of the stores. Three plain-
tiffs filed a coordinated complaint which
joined two separately filed actions. The
coordinated complaint was the subject of
the motion to strike.

One plaintiff argued that this
motion improperly circumvented the
class certification process, that the trial
court improperly relied on evidence out-
side the pleadings and erred in striking
the class allegations without affording
her an opportunity to test the evidence
through discovery.

The trial court found the motion was
properly before it because “class certifica-
tion issues may be determined at any time
during the litigation.” Moreover, the
court found that BCBG had met its bur-
den to show that the action was not suit-
able for class certification by producing
“substantial evidence which establishes
that Plaintiffs cannot prove the elements
of typicality or commonality necessary
for class certification.” The court of
appeal affirmed. It noted that trial courts
are given broad flexibility when dealing
with the certification of class actions and
that any party may file a motion to certify
a class. While class certification is gener-
ally not decided at the pleading stage of a
lawsuit, if the defects appear on the face
of the complaint or by matters subject to
judicial notice, the putative class action
may be defeated by a demurrer or motion
to strike. The court noted that BCBG’s
“motion to strike” was not a motion to
strike as used during the pleading stage of
a lawsuit. Rather it was “a motion seeking
to have the class allegations stricken from
the complaint by asking the trial court to
hold an evidentiary hearing and deter-
mine whether Plaintiffs’ proposed class
should be certified.”

The court of appeal found the
motion proper given the procedural pos-
ture of the case — namely, the motion had
been filed twenty-two months after the
filing of plaintiffs’ coordinated com-
plaint and four years after the initial
complaint filed by the first plaintiff. As
such, the plaintiffs had had an opportu-

nity to conduct discovery on class certifi-
cation issues (although some of the
plaintiffs’ efforts had apparently been
thwarted by adverse rulings from the
trial court on discovery motions).
Plaintiffs requested the opportunity to
test the veracity of the declarations sub-
mitted by BCBG. The court found that
this request, made for the first time at
oral argument, was raised too late.

City May Establish a Living Wage
That Applies to Contractor
Employees Outside of City Limit

Amaralv. Cintas Corp., 163 Cal. App. 4th
1157 (2008)

In this case Cintas Corporation
(Cintas) challenged the constitutionality
and application of a living wage ordi-
nance (LWO) enacted by the City of
Hayward (City) and incorporated into
its municipal contracts. Cintas entered
into such contracts with the City, but did
not provide the minimum wages or ben-
efits required by the ordinance to
employees who worked in the company’s
stockroom or laundry production facili-
ties, located outside of Hayward.
Plaintiffs brought a class action for viola-
tion of the LWO, Labor Code section 200
et seq., Business and Professions Code
section 17200, and breach of contract.

From July 1999 to June 2003 the
City contracted with Cintas for certain
uniform and linen services. Items from
the City were processed at Cintas facili-
ties in Union City and San Leandro.
Employees at Cintas’ stockroom in San
Leandro provided replacement gar-
ments, repaired garments, and
applied/removed customer-requested
logos. The stock and laundry employees
worked on items for many different cus-
tomers each day, not just on items for
the City.

The City adopted the IWO in April
1999. It applied to all service contracts
with the City on or after July 1, 1999. It
required contractors to pay employees a
minimum of $8.00 per hour if health
benefits were provided or $9.25 per hour
if no health benefits were provided. An
employee was defined as “any individual
employed by a service contractor on or
under the authority of any contract for
services with the City or proposal for

such contract” Cintas never complied
with the LWO, despite signing agree-
ments year after year indicating it would.

From 1999 to 2003, revenue from the
City contract constituted less than 1 per-
cent of the total revenue Cintas received
from all customers serviced at the Union
City and San Leandro facilities.

The trial court rejected Cintas’s chal-
lenges to the constitutionality of the ordi-
nance and found Cintas violated the
ordinance, breached its contracts with
the City, and violated several Labor Code
sections and the Business and Professions
Code, and awarded back wages, unpaid
benefits, penalties, attorney’s fees, and
costs. The court of appeal affirmed.

On appeal, Cintas contended
Article XI, section 7 of the California
Constitution prohibits attempts by a
municipality to exercise power outside
its territorial boundaries. The court
found, however, that this provision does
not apply to contracting or proprietary
powers. Hayward, a charter city, had the
power to enter contracts to carry out its
necessary functions and was entitled to
place conditions or specifications on the
bidding for such contracts. Essentially,
the City was merely specifying the type
of employer with which it wished to do
business, which the court found to be a
permissible exercise of the county’s con-
tracting power. It did not matter, for
constitutional purposes, whether con-
tractors may have to perform this
required conduct outside the City’s
boundaries. The appellate court also
rejected Cintas’s argument that the
LWO was unconstitutionally vague and
found the LWO applied to Cintas’ con-
tracts with the City. It further found the
LWO covered all hours worked by
employees who worked on the con-
tracts, not just the limited hours they
worked on the City’s contract. In the
court’s view, the plain language of the
ordinance required the contractor to
pay every individual it employed to per-
form work on or under a service con-
tract with the City the minimum wage
specified by the IWO. The court of
appeal also allowed Private Attorney
General Act (PAGA) penalties to be
applied retroactively to a timeframe
before the PAGA was enacted. [
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Message from the

Chair

By Phil Horowitz

I write this final column as Chair of
the Labor and Employment Law Section
to urge us all to practice labor and
employment law on a more human scale
and with a more human face.

Part of practicing law on a human
scale and with a human face is to keep a
balance between practicing law and liv-
ing the rest of your life. Most large law
firms demand a minimum of 1900, 1950
or even 2000 billable hours per year from
their associates. Including non-billable
hours, that translates into 60 to 70 hours
of work per week.

These are merely the minimum
required billable hours for associates.
Associates are encouraged to work many
more hours if they would like to get a
good bonus or become partner one day.

Partners at large law firms face simi-
lar pressures. Many small law firms also
expect their lawyers to work the same
drearily-long work weeks.

What do 70-hour workweeks mean?
Mathematically, they mean that every
week you must work seven 10-hour days.
If you would like a day off once a week,
you can instead work five 12-hour days
and one 10-hour day. If you are ruthless-
ly efficient and can meet the minimum
billable hours requirement in 60 hours a
week, you need work “only” six 10-hour
days every week.

What else do excessive workweeks
mean? They mean little time for family.
They mean not much time for romance.
They mean only brief visits with dwin-
dling numbers of get-together friends.
They mean few chances to exercise, eat
out, hear live music, visit a museum, see a
play or sit down to read a book that is not
about the law. They mean only miserly
amounts of time to wander about, rumi-
nate, relax, and dream.

What else do excessive workweeks

g |

mean other than scrunched and con-
strained personal lives? They mean
lawyers scrambling to find more work,
whether or not its benefits outweigh its
costs. They mean work expanding to fill
the time that needs to be filled. They
mean lawyers who are so tired or so frus-
trated by their deformed personal lives
that they are too often cranky, irritable,
argumentative, testy, disputative, and
contentious.

Lawyers” workloads further increase
when they fuel the fires of litigation by
being cranky and contentious with their
opponents, who often respond in kind.
This is not, by the way, usually to the
advantage of the client being represent-
ed. These escalated battles usually only
drain the client of time, energy, and
money while strengthening the resolve of
the opponent.

As much as you possibly can, spend
more time with your family and friends,
and less time at work. If you work in a
law firm or in a legal department, do
your best to help your coworkers also
restore a balance between their work and
the rest of their lives. It will benefit you
and your coworkers, and it will benefit
your clients as well.

Another part of practicing law with
a more human face is for law firms and
legal departments to allow lawyers more
autonomy and responsibility. Do three
lawyers really need to look at each letter
before it goes out the door? Must a
lawyer who has spent hours meeting and
conferring about a discovery dispute
really be deprived of the authority to
negotiate any compromises? Must newer
lawyers spend years before being
assigned anything but the most tedious
tasks?

If you work in a law firm or in a legal
department, do your best to foster law

Phil Horowitz is past Chair and current Board
member of the California Employment
Lawyers Association. He volunteer teaches
trial advocacy at the University of San
Francisco and Stanford Law Schools. Mr.
Horowitz has his own San Francisco law firm,

representing employees.

practice on a more human scale where
each lawyer can exercise independent
judgment, alone or for more important
tasks in conjunction with one or two
others. Allowing lawyers to work this
way as craftsmen and craftswomen will
benefit both the lawyers and their clients.

Yet another part of practicing law
with a more human face is to treat all of
our coworkers, including people who do
not happen to be lawyers, as fellow
human beings. Too often those further
up in the hierarchy of a law firm or legal
department treat those further down like
machines instead of like human col-
leagues. Try to work in smallish teams of
people in a collaborative way.

One more part of practicing law
with a human face is courtesy to our
opponents. No matter how hard we
must fight on the merits to protect our
clients’ interests, there is only good to be
had in greeting our opponents good
morning, having social conversations
about things other than law, and liberally
granting professional courtesies.

Establishing a human rapport with
your opponents can, at the appropriate
moment, help ease the path toward set-
tlement that well over 90% of all civil
cases follow. Having human interac-
tions with your opponents can also bene-
fit clients on both sides by helping to
minimize unnecessary disputes caused
by misunderstanding or distrust.

Whether your opponents always
reciprocate it or not, treating your oppo-
nents with a measure of human kindness
will not only help your clients, but will
make you feel better about yourself.

THE SHAPE OF THINGS TO COME

One way you can help to put more
humanity back into labor and employ-
ment law is to come to our Section’s
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Annual Meeting this year. The theme of
this year’s Annual Meeting is The Shape
of Things to Come. The meeting will be
full of many practical panels with infor-
mation you can take back to your office
and use right away. In addition to these
practical panels, there will be several
panels examining long-term trends in
the labor and employment field.

There will be many opportunities at
our Annual Meeting to mingle and
socialize with practitioners from all sides,
and from all parts of the State. We will
have an evening reception to welcome
new attorneys and section members, fol-
lowed by a dinner with a keynote address
and live music. There will also be numer-
ous opportunities to meet fellow practi-
tioners at breakfast roundtables, lunches,
and coffee breaks.

Getting to know one another in a
comfortable social atmosphere helps
remind us to practice labor and employ-
ment law more humanely, fully under-
standing that our opponents in litigation
are generally decent fellow human beings
who should be treated as colleagues.

In less than two hours Friday morn-
ing, we will give you an update on the
most important California labor and
employment law cases decided this year.

A breakout panel will also review this
year’s developments in California public
sector labor and employment law.

Other panel topics will address con-
temporary issues such as age discrimina-
tion, workplace privacy, suing individual
defendants after Jones v. Torrey Pines,
arbitration, sexual harassment, family
responsibility discrimination, settling at
mediation, the future of unions, elec-
tronic discovery, disability discrimina-
tion, and much more.

Speakers will include preeminent
judges, legal scholars, practitioners, and
government representatives, including:
California Supreme Court Associate
Justice Ming W. Chin, Professor (and
U.C. Irvine School of Law Dean) Erwin
Chemerinsky, former NLRB Chair
William Gould, California Court of
Appeal Justice Judith Haller, San Diego
Superior Court Judge Frederic L. Link,
retired San Diego Superior Court Judge
Patricia Cowett, United States Magistrate
Judge Leo S. Papas, former Assistant U.S.
Attorney General for Civil Rights Bill
Lee, National Jury Project trial consult-
ant Karen Jo Koonan, DFEH Director
Phyllis Cheng, Impact Fund Executive
Director Brad Seligman, San Diego City
Attorney Michael Aguirre, Los Angeles

City Attorney Rocky Delgadillo,
California Chamber of Commerce
General Counsel Erika Frank, California
Teachers Association General Counsel
Alice O’Brien, UCLA Professor Ruth
Milkman, and prominent litigators such
as Rich Paul, Tony Oncidi, and Wil
Harris.

We’ll come together for this year’s
Annual Meeting at the very comfortable
but affordable San Diego Mission Bay
Hyatt Regency Marina and Spa on
Friday, October 31 (that’s right,
Halloween!) and Saturday, November 1.
This Halloween weekend is a great time
to forge new paths, scout out new oppor-
tunities, and enjoy new experiences at
our Annual Meeting.

I hope you can make it to this year’s
Annual Meeting for a fun and education-
al Halloween in San Diego. If you have
read this column all this way and do
come to the Annual Meeting, please
come up and say hi. And please don’t
forget to do something each day to try to
practice labor and employment law on a
more human scale and with a more
human face. 21

susan.orloff@calbar.ca.gov.

From the Editors

EDITORIAL POLICY

We would like the Law Review fo reflect the diversity of the Section’s membership in the articles and
columns we publish. We therefore invite members of the Section and others to submit arficles and
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The Review reserves the right to edit articles for reasons of space or for other reasons, to decline to print
arficles that are submitted, or to invite responses from those with other points of view. We will consult with
authors before any significant editing. Authors are responsible for Shepardizing and proofreading their
submissions. Articles should be no more than 2,500 words. Please follow the style in the most current edi-
fion of The Bluebook: A Uniform System of Citation and put all citations in endnotes.
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