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The D.C. Anti-SLAPP Act at Two Years Old:  
Erie Issues and Interlocutory Appeal Take 
Center Stage
Laura R. Handman, Micah J. Ratner, and Alison B. Schary

T he District of Colum-
bia Council adopted the 
District of Columbia Anti-
SLAPP Act of 2010 (D.C. 

Anti-SLAPP Act or Act), D.C. Code 
sections 16-5501 et seq., to encour-
age the swift and efficient dismissal of 
“strategic lawsuits against public par-
ticipation” (SLAPPs)—actions filed 
“not to win the lawsuit but punish the 
opponent and intimidate them into 
silence.”1 It became effective March 31, 
2011. The Act requires plaintiffs in 
cases arising out of speech on matters 
of public interest to show a likelihood 
of success on the merits at the very 
outset, before subjecting defendants 
to burdensome and unnecessary litiga-
tion. This article discusses the major 
cases and issues under the D.C. Anti-
SLAPP Act in its first two years of 
life—including whether the Act applies 
in federal court and whether an inter-
locutory appeal is available—and 
offers practice tips for media lawyers 
in the trenches. The D.C. Anti-SLAPP 
Act serves as a vehicle to discuss the 
latest anti-SLAPP issues because it 
closely resembles other statutes; the 
high-profile, politically charged nature 
of the plaintiffs and articles in a recent 
flurry of litigation under the Act pres-
ent paradigmatic SLAPP cases; and 
interlocutory appeal issues and the dis-
agreement among federal district court 

judges over the Act’s applicability in 
federal court may well impact statutes 
in other jurisdictions.

The D.C. Anti-SLAPP Act
Anti-SLAPP statutes have been 
enacted in 27 states, the District of 
Columbia, and the U.S. territory of 
Guam, with each state offering varia-
tions that reflect its particular policy 
and other considerations.2 In urging 
the adoption of the D.C. Anti-SLAPP 
Act, based on similar statutes across 
the country, the D.C. Council recog-
nized that SLAPP suits “have been 
increasingly utilized over the past two 
decades as a means to muzzle speech” 
and “are often without merit, but 
achieve their filer’s intention of pun-
ishing or preventing opposing points 
of view, resulting in a chilling effect.”3 
The professed goal of the Act was to 
ensure that defendants, including the 
media, “are not intimidated or pre-
vented, because of abusive lawsuits, 
from engaging in political or public 
policy debates.”4 As the D.C. Council 
expressly indicated in its report on the 
legislation, the Act was intended to 
provide defendants “with substantive 
rights to expeditiously and economi-
cally dispense of litigation aimed to 
prevent their engaging in constitu-
tionally protected actions on matters 
of public interest.”5

If  a party is facing a lawsuit aris-
ing from advocacy on a matter of 
public interest, the Act allows that 
party to file a special motion to dis-
miss the claim within 45 days after 
service of  the claim.6 As the D.C. 
Council recognized, the special 
motion procedure effectively func-
tions as a qualified immunity from 
suits over protected actions.7 If  the 
party filing a special motion under 
the Act makes a prima facie showing 
that the Act applies—i.e., that it is 
facing a claim arising from “an act in 

furtherance of  the right of  advocacy 
on issues of  public interest”—the 
burden shifts to the responding party 
to demonstrate that his or her claim 
is likely to succeed on the merits.8 If  
the SLAPP respondent cannot make 
a showing of  likelihood of  success 
on the merits, the court must grant 
the special motion to dismiss.

The Act applies to claims based 
on statements made in connection 
with any issue under consideration 
or review “by a legislative, executive, 
or judicial body, or any other official 
proceeding authorized by law,” as well 
as expressive conduct that involves 
“petitioning the government or com-
municating views to members of the 
public in connection with an issue of 
public interest.”9 An “issue of public 
interest” is defined broadly, including 
topics such as “health or safety; envi-
ronmental, economic, or community 
well-being; the District government; 
a public figure; or a good, product, or 
service in the market place.”10

The Act helps avoid the costs of 
litigating meritless claims by delaying 
discovery and allowing for expedited 
judicial review. It provides for a stay 
of discovery unless the respondent 
can show that it requires targeted dis-
covery to defeat the motion, and that 
such discovery would not be unduly 
burdensome.11 It also provides for 
expedited hearing on the special 
motion to dismiss; for the issuance of 
a ruling as soon as practicable after 
the hearing; and, if  the motion to dis-
miss is granted, for dismissal of the 
complaint with prejudice.12 In addi-
tion, successful defendants may be 
entitled to costs and attorneys’ fees, 
increasing the potential cost for plain-
tiffs who bring meritless suits.13

Recent and Pending Media Cases 
under the D.C. Anti-SLAPP Act
In its relatively short life, the Act 
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has already been invoked in multi-
ple cases, many of which involved the 
paradigmatic SLAPP pattern: claims 
brought by public figures against 
the media for speech criticizing their 
actions. Recent and pending media 
cases include:

•	 Snyder v. Creative Loafing, Inc., 
No. 2011-CA-003168-B (D.C. 
Super. Ct. Apr. 26, 2011): Red-
skins owner Dan Snyder sued 
the Washington City Paper for 
libel over a column that criti-
cized Snyder’s management of 
the Redskins. The defendants 
moved to dismiss under Rule 
12(b)(6) and the D.C. Anti-
SLAPP Act, but the case was 
voluntarily dismissed before the 
anti-SLAPP motion was fully 
briefed and decided.

•	 Lehan v. Fox Television Stations, 
Inc., No. 2011-CA-004592-B, 
2011 D.C. Super. LEXIS 14 
(D.C. Super. Ct. Nov. 30, 2011): 
A D.C. firefighter filed a defa-
mation claim over a Fox News 
report about excessive overtime 
by District of Columbia employ-
ees, including the plaintiff. The 
court granted the defendants’ 
anti-SLAPP motion.

•	 Sherrod v. Breitbart, No. 11 
Civ. 00477 (RJL) (D.D.C. 
Mar. 4, 2011), appeal dock-
eted, No. 11-7088 (D.C. Cir. 
Aug. 29, 2011), 843 F. Supp. 
2d 83 (D.D.C. Feb. 15, 2012) 
(statement of reasons): In 
this procedurally convoluted 
case, Shirley Sherrod, a for-
mer Georgia State Director 
of Rural Development for the 
U.S. Department of Agricul-
ture, brought claims in D.C. 
Superior Court against blog-
gers Andrew Breitbart and 
Larry O’Connor, as well as an 
unnamed John Doe, over blog 
posts criticizing her for “rac-
ism” based on excerpts from 
a speech she had given earlier 
that year. At the time Sherrod 
filed her complaint in February 
2011, the Act had been passed 
by the D.C. Council and signed 
by the mayor, but was still under 
a period of mandatory review 
by the U.S. Congress that is 
required for all D.C. legislation. 

The defendants removed the 
case to federal district court and 
received extensions of time to 
answer or respond to the com-
plaint. On March 31, 2011, the 
Act became effective, and on 
April 11, 2011, the defendants 
received a second extension of 
time to respond to the com-
plaint. On April 18, 2011, the 
defendants filed a motion to dis-
miss the complaint under Rule 
12(b)(6) and a special motion 
to dismiss under the Act. After 
briefing and oral argument, 
the district court denied both 
motions in minute orders. The 
defendants appealed denial of 
the anti-SLAPP motion to the 
D.C. Circuit, which remanded 
to the district court for a state-
ment of reasons for its denial 
of the anti-SLAPP motion. The 
district court complied, citing as 
grounds that the SLAPP motion 
was untimely and that the Act 
was not in effect at the time the 
complaint was filed, and the 
parties briefed their appeal to 
the D.C. Circuit. The District 
of Columbia and a consortium 
of media organizations filed 
amicus curiae briefs on behalf  
of the defendants-appellants on 
the issue of applicability of the 
D.C. Anti-SLAPP Act in fed-
eral court, while Public Citizen 
and the American Civil Liberties 
Union submitted an amicus cur-
iae brief  in support of neither 
party. Oral argument was held 
on March 15, 2013.

•	 Farah v. Esquire Magazine, Inc., 
863 F. Supp. 2d 29 (D.D.C. 
2012), appeal docketed, No. 
12-7055 (D.C. Cir. June 15, 
2012): “Birther” activists asso-
ciated with the conservative 
website WorldNetDaily.com 
sued Esquire magazine over a 
satirical blog post lampoon-
ing the plaintiffs’ book titled 
Where’s the Birth Certificate? 
The Case That Barack Obama 
Is Not Eligible to Be President, 
which was published several 
weeks after President Obama 
had already released his long-
form birth certificate. The 
defendants moved to dismiss the 
complaint under Rule 12(b)(6)  

and the Act, and the district 
court granted dismissal on both 
grounds. The case is on appeal 
to the D.C. Circuit and has been 
fully briefed, including amicus 
curiae briefs from the District 
of Columbia and a consortium 
of media organizations, but 
oral argument has not yet been 
scheduled.

•	 Dean v. NBC Universal, No. 
2011-CA-0060055-B (D.C. 
Super. Ct. July 27, 2011), appeal 
pending, No. 12-cv-1177 (D.C.), 
and Dean v. NBC Universal, 
No 1:12-cv-00283-RJL (D.D.C. 
Feb. 12, 2012): Christian rocker 
and syndicated radio host 
Bradlee Dean sued MSNBC 
television host Rachel Mad-
dow for broadcasts discussing 
political candidates, their views 
on homosexuality, and their 
associations with certain contro-
versial individuals—including 
Dean—in which she quoted 
statements made by Dean on his 
radio show. Dean sued for defa-
mation in D.C. Superior Court, 
claiming that Maddow had mis-
characterized his views, and the 
defendants moved to dismiss 
under Rule 12(b)(6) and the 
D.C. Anti-SLAPP Act. After 
briefing on the anti-SLAPP 
issue, the plaintiffs voluntarily 
dismissed their suit in superior 
court and refiled it in federal 
court, hoping to take advan-
tage of Judge Wilkins’s holding 
in 3M Co. v. Boulter (discussed 
below) that the D.C. Anti-
SLAPP Act did not apply in 
federal court. The federal case 
is currently stayed pending the 
outcome of the superior court 
case, which is on appeal to the 
D.C. Court of Appeals from an 
order dismissing with prejudice 
the suit for the plaintiffs’ failure 
to pay the defendants’ attorneys’ 
fees incurred as a result of the 
plaintiffs’ voluntary dismissal.

•	 Adelson v. Harris, No. 12 Civ. 
06052 (JPO) (S.D.N.Y. Aug. 8, 
2012): Sheldon Adelson, a mul-
tibillionaire casino magnate and 
well-known funder of “Super 
PACs” supporting Republican 
candidates in the 2012 elec-
tion, sued the National Jewish 
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written by Goldberg and pub-
lished on the Atlantic’s website 
that called Boley a “warlord” 
and referenced a court affida-
vit in which Goldberg describes 
how he observed Boley’s wartime 
actions firsthand. The defendants 
filed a motion to dismiss under 
Rule 12(b)(6) and an anti-SLAPP 
motion, which are pending.

Although it is not a media case, 
another key data point for D.C. anti-
SLAPP jurisprudence is 3M Co. v. 
Boulter. In that case, the plaintiff  
corporation brought defamation, 
injurious falsehood, conspiracy, and 
tortious interference claims against 
an investment fund, its CEO, and 
its lobbyist, alleging that the defen-
dants engaged in a smear campaign in 
connection with a U.K. lawsuit over 
3M’s aborted purchase of a medical 
technology company. The defen-
dants responded with an anti-SLAPP 
motion. In a lengthy February 
2012 decision, Judge Wilkins of the 
District Court for the District of 
Columbia denied the anti-SLAPP 
motion, finding that the Act did 
not apply in federal court.14 When 
another defendant in that case who 
had not been served initially filed 
a later anti-SLAPP motion, Judge 
Wilkins denied that motion as well, 
reiterating his belief  that the law does 
not apply in federal court. The case 
has an odd procedural history: after 
the anti-SLAPP motion was denied, 
the defendants appealed to the D.C. 
Circuit, but while the case was on 
appeal—soon after the media amici 
filed their brief—the defendants set-
tled. The District of Columbia, which 
had intervened below to defend the 
law’s application in federal court, 
then moved to dismiss its appeal and 
to vacate the portion of the lower 
court’s decision that was subject to 
the appeal. The D.C. Circuit granted 
D.C.’s motion to dismiss its appeal, 
but remanded to the district court to 
consider the issue of vacatur. Judge 
Wilkins refused to vacate his ear-
lier opinion. Acknowledging that the 
opinion is “not binding precedent,” he 
nevertheless expressed concern that 
“the application of the D.C. Anti-
SLAPP [Act] in federal court raises 
serious policy questions,” and hoped 
that, by keeping his earlier opinion on 

Democratic Counsel and two 
of its leaders for libel over a 
petition urging Republican 
candidates not to accept Adel-
son’s money because it was 
“dirty” or “tainted.” The defen-
dants moved to dismiss under 
Rule 12(b)(6) and filed an anti-
SLAPP motion pursuant to the 
D.C. Anti-SLAPP Act, argu-
ing that D.C. law governs the 
action because most defendants 
are located there and all of the 
acts complained of occurred in 
D.C. Both motions are currently 
pending.

•	 Abbas v. Foreign Policy Group, 
LLC, No. 12 Civ. 01565 (EGS) 
(D.D.C. Sept. 20, 2012): Yasser 
Abbas, a prominent Palestinian 
businessman, politician, and son 
of Palestinian Authority Presi-
dent Mahmoud Abbas, sued 
for defamation over an opin-
ion piece published in Foreign 
Policy magazine that consid-
ered whether President Abbas’s 
sons were improperly benefiting 
from their father’s political posi-
tion. The defendants moved to 
dismiss under Rule 12(b)(6) and 
filed an anti-SLAPP motion. 
Both motions are currently 
pending.

•	 Mann v. National Review, Inc., 
No. 2012-CA-008263-B (D.C. 
Super. Ct. Oct. 22, 2012): Cli-
mate scientist Dr. Michael Mann 
sued the National Review, Com-
petitive Enterprise Institute, 
and two of their contributors 
for blog posts accusing him of 
academic and scientific miscon-
duct in connection with his work 
regarding global warming. The 
defendants moved to dismiss 
under Rule 12(b)(6) and filed 
an anti-SLAPP motion. Both 
motions are currently pending.

•	 Boley v. Atlantic Monthly Group, 
Inc., No. 13 Civ. 00089 (RBW) 
(D.D.C. Jan. 22, 2013): George 
Boley, a former Liberian public 
official ultimately deported from 
the United States for alleged 
war crimes during the Libe-
rian civil war in the mid-1990s, 
filed a libel action against Atlan-
tic Monthly Group Inc. and 
its national correspondent, Jef-
frey Goldberg, over two articles 

the books, his reasoning “may con-
tribute to the necessary and healthy 
debate of those questions.”15

Does the D.C. Anti-SLAPP Act Apply 
in Federal Diversity Actions?
The key issue currently facing the 
D.C. Anti-SLAPP Act is whether it 
applies in federal court. While the 
majority of courts across the country 
agree that anti-SLAPP statutes pro-
vide substantive protections that can 
be invoked in federal diversity cases, 
there is disagreement among district 
courts in D.C. who have considered 
the issue, and the D.C. Circuit has not 
yet ruled on its applicability. The D.C. 
Circuit could rule on the Act’s appli-
cability soon, however, as the issue 
has been briefed and presented in 
both the Sherrod and Farah cases cur-
rently before it.

Erie Test and Anti-SLAPP Statutes
The analysis regarding application of 
a state anti-SLAPP statute in federal 
diversity cases stems from the Erie 
doctrine. Under Erie, federal district 
courts sitting in diversity generally 
apply the substantive law of  the state 
in which the district court sits, while 
the Federal Rules of  Civil Procedure 
(FRCP) generally govern procedure.16 
Courts apply a two-part test to 
determine whether a federal rule pre-
cludes application of  a state law in a 
diversity action. First, the court must 
determine whether the federal rule’s 

“scope” is “sufficiently broad to con-
trol the issue before the Court.”17 In 
evaluating whether a federal rule is 
“sufficiently broad,”18 the D.C. Cir-
cuit looks at whether the federal 
rule and D.C. law “can exist side by 
side, . . . each controlling its own 
intended sphere of  coverage without 
conflict.”19 Second, the court ana-
lyzes whether the state law serves the 
twin aims of  Erie: “discouragement 
of  forum-shopping and avoidance 
of  inequitable administration of 

The key issue currently 
facing the D.C. Anti-
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applies in federal court. 
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the laws.”20 For example, in Burke v. 
Air Serv International, the D.C. Cir-
cuit held that D.C.’s law requiring 
an expert to testify on the standard 
of  care could be applied “simultane-
ously” with Federal Rule of  Evidence 
702 governing expert testimony; 
therefore, the state law and the fed-
eral rule “can exist side by side” 
without conflict.21

Every federal circuit court to face 
the question has held that state anti-
SLAPP statutes apply in federal 
diversity cases because they supple-
ment, rather than supplant, FRCP 12 
and 56.22 In United States ex rel. New-
sham v. Lockheed Missiles & Space 
Co., the Ninth Circuit held that the 
anti-SLAPP statute “can exist side 
by side” with the federal rules, “each 
controlling its own intended sphere 
of coverage without conflict.”23 The 
Ninth Circuit found “no indica-
tion that [FRCP] 8, 12, and 56 were 
intended to ‘occupy the field’” for 
“pretrial procedures aimed at weed-
ing out meritless claims.”24 It further 
noted that the appellee had not “iden-
tified any federal interests that would 
be undermined by application of the 
anti-SLAPP provisions,” while “Cali-
fornia has articulated the important, 
substantive state interests furthered by 
the Anti-SLAPP statute.”25 The Ninth 
Circuit has reaffirmed Newsham time 
and again over a dozen years, most 
recently in 2013, specifically noting the 
contrary opinion in 3M.26

In 2010, the First Circuit in Godin 
v. Schencks determined that Maine’s 
anti-SLAPP statute could apply in 
federal court even though it has “both 
substantive and procedural aspects.”27 
Chief Judge Lynch concluded that the 
Maine anti-SLAPP statute “does not 
seek to displace the Federal Rules or 
have [FRCP] 12(b)(6) and 56 cease to 
function,” because the federal rules 
applied generally to all categories 
of cases, while the Maine act only 
addressed special procedures for state 
claims based on a defendant’s peti-
tioning activity.28 The court reasoned 
that the Maine statute’s substan-
tive protections provide a way for 
defendants to dismiss a claim on an 
“entirely different basis” than the fed-
eral rules—namely, that the claims 
in question rest on protected activ-
ity and that the plaintiff  cannot meet 
the “special rules” that Maine has 

put in place to “protect such [speech] 
activity against lawsuits.”29 In addi-
tion, the court noted that like the 
federal courts, Maine also has “gen-
eral procedural rules” akin to FRCP 
12(b)(6) and 56. This bolstered the 
court’s view that Maine’s statute was 
not a “substitute” for those general 
rules, but instead a “supplemental 
and substantive rule to provide added 
protections, beyond those in Rules 12 
and 56, to defendants who are named 
as parties because of constitutional 
[speech] activities.”30

D.C. District Court Cases Are Split on 
Applicability in Federal Court
To date, the district court in 3M is the 
only D.C. district court to conclude 
that the D.C. Anti-SLAPP Act does 
not apply in federal diversity cases.31 
Judge Wilkins held that the Act con-
flicts with FRCP 12 and 56—and thus 
cannot be applied in federal court—
because it requires courts to grant 
the special motion to dismiss “even 
where matters outside the pleadings 
are considered, and even where the 
plaintiff  has or can raise a genuine 
issue of material fact on its claim.”32 
The 3M decision, which escaped the 
D.C. Circuit’s review based on a set-
tlement while the appeal was pending, 
is in conflict with circuit decisions on 
the issue and at odds with other D.C. 
decisions that have found the Act to 
be “substantive” and applicable in 
federal diversity cases.33

In Farah v. Esquire Magazine, 
Judge Collyer applied both FRCP 
12(b)(6) and the Act to a libel claim 
brought by architects of the “Birther 
Movement” over a satirical blog post. 
Finding the suit “fits entirely” within 
the scope and purpose of the Act, the 
court dismissed the case under both 
the D.C. Anti-SLAPP Act and Rule 
12(b)(6) as “satiric commentary,” pro-
tected by the First Amendment.34 
Applying the standard in Twombly35 
and Iqbal36 and relying only on the 
pleadings, materials incorporated by 
reference, and judicially noticed “his-
torical, political, or statistical facts” 
in online postings, the court found 
that the plaintiffs failed to state a 
claim and that, furthermore, their 
claims were not likely to succeed.37 
The Farah court expressly declined 
to follow the 3M decision, choosing 
instead to follow Godin, other circuits, 

and the D.C. district court’s decision 
in Sherrod, which found that the Act 
“is substantive—or at the very least, 
has substantive consequences.”38

Moreover, by applying both FRCP 
12(b)(6) and the D.C. Anti-SLAPP 
Act simultaneously—as the D.C. 
Circuit did with expert testimony in 
Burke—the Farah decision demon-
strates that these two mechanisms 
do not conflict in practice. In prac-
tice, federal courts harmonize special 
motions to dismiss under substan-
tially similar anti-SLAPP statutes 
with FRCP 12(b)(6) and 56. Claims 
that are dismissed are disposed of 
with prejudice as they would be under 
Rules 12 and 56 because they did not 
survive First Amendment challenge as 
a matter of law. For example, federal 
courts in other jurisdictions rou-
tinely consider anti-SLAPP motions 
based on issues of law using a stan-
dard consistent with Rule 12(b)(6).39 
Similarly, media defendants often 
attach matters outside the plead-
ings to provide the statements in suit, 
political background, or other criti-
cal context—material that does not 
conflict with Rule 56 either.40 Finally, 
the media defendants in these cases 
also maintain that even if  the D.C. 
Circuit were to find that the Act con-
flicts with the federal rules, the Act 
should still apply under the Rules 
Enabling Act, under which a federal 
rule cannot “displace a state law that 
is procedural in the ordinary use of 
the term but is so intertwined with a 
state right or remedy that it functions 
to define the scope of the state-cre-
ated right.”41

The D.C. Anti-SLAPP Act Provides 
Substantive Rights and Remedies
As media defendants have argued—
and most D.C. district courts have 
recognized—the Act’s legislative 
history demonstrates that it was 
intended to provide “substantive” 
rights and remedies and therefore 
should apply in federal court under 
Erie.42 Noting that the Act “incorpo-
rates substantive rights with regard 
to a defendant’s ability to fend off  
lawsuits filed by one side of a politi-
cal or public policy debate aimed to 
punish the opponent or prevent the 
expression of opposing points of 
view,”43 the Farah court found that 
“[i]t was certainly the intent of  the 
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the opportunity to recover fees—if 
the motion is frivolous or intended to 
unduly delay litigation.48

The Act protects against litiga-
tion targeted at protected speech by 
imposing a heightened burden—
likelihood of success—and, like 
other qualified immunities, impos-
ing it earlier. In doing so, while not 
changing the underlying applicable 
elements of the claim, the Act—like 
Maine’s law—“provides substan-
tive legal defenses to defendants and 
alters what plaintiffs must prove to 
prevail.”49 As the D.C. district court 
noted in Sherrod, “it is long settled 
that the allocation of burden of proof 
is substantive in nature and con-
trolled by state law.”50 In practice, the 
Act expedites the court’s finding that 
the suit is not viable (although it pro-
vides no hard deadlines for the court) 
and reallocates the burdens of cost 
and proof to winnow out meritless 
suits early.51 Indeed, whether because 
of the evidentiary burden, the pros-
pect of paying attorneys’ fees if  the 
SLAPP motion were granted, or 
other reasons, the plaintiff  in Snyder 
v. Creative Loafing, Inc., voluntarily 
dismissed his lawsuit before the anti-
SLAPP motion he was facing could 
be fully briefed or decided.52

An important practice pointer 
to note: Be sure to file your special 
motion to dismiss on time, within the 
45 days from service specified by the 
statute. It is unsettled whether the 
deadline can be extended. If  you must 
seek an extension, explicitly ask for 
an extension of the anti-SLAPP dead-
line—not just the time to respond to 
the complaint. At the Sherrod oral 
argument, Judge Randolph noted that 
the defendants had moved for exten-
sions of time to plead or otherwise 
respond to Sherrod’s complaint pur-
suant to FRCP 6(b), which does not 
extend statutory deadlines and there-
fore might not extend the deadline in 
that case.53

Stay of Discovery
To protect SLAPP defendants from 
the chilling effect of unnecessary 
discovery, the Act also creates a pre-
sumption that discovery should be 
stayed while the motion is pend-
ing.54 A plaintiff  can overcome this 
presumption by showing that tar-
geted discovery would defeat the 

D.C. Council and the effect of  the 
law—dismissal on the merits—to 
have substantive consequences.”44 As 
the D.C. Council expressly noted, the 
Act created substantive “immunity” 
for individuals engaging in “pro-
tected actions.”45

Like similar anti-SLAPP statutes 
on which it was modeled, the Act 
includes various mechanisms with 
substantive, speech-protective con-
sequences at several critical points in 
a litigation, namely: (1) recovery of 
attorneys’ fees and costs, (2) a special 
motion to dismiss, (3) a stay of dis-
covery, and (4) interlocutory appeal. 
These mechanisms reduce the burden 
on protected speech by preventing 
meritless litigation early in the pro-
cess, preventing unnecessary burdens 
during litigation, and expediting or 
discouraging drawn-out appeals.

Attorneys’ Fees and Costs
Media companies are often subject to 
threats of litigation from the subjects 
of their stories—threats which may 
prevent an important story from being 
published to avoid the potential cost 
of litigation. But in jurisdictions where 
media defendants can direct would-be 
plaintiffs to anti-SLAPP statutes—and 
the potential for attorneys’ fees and 
costs if the court finds their litigation 
meritless—plaintiffs who are trying 
to use litigation for intimidation pur-
poses tend to back down, allowing a 
story on a matter of public interest to 
be published while reducing the court’s 
docket. Under section 16-5504(a) of 
the Act, the court “may” allow the 
moving party to recover costs and 
attorneys’ fees when it prevails in its 
anti-SLAPP motion.46

Special Motion to Dismiss
If a plaintiff files suit, an anti-SLAPP 
motion can mitigate the chilling effect 
on the media’s speech during the litiga-
tion. The Act forces a plaintiff to take 
an honest look at the merits of the 
case early on, because he or she may 
face an anti-SLAPP motion within 45 
days from service of the complaint, 
requiring the plaintiff to demonstrate 
a likelihood of success, or risk pay-
ing attorneys’ fees and costs if he or 
she fails.47 At the same time, the Act 
preserves litigants’ rights in merito-
rious cases because their claims will 
survive an anti-SLAPP motion—with 

anti-SLAPP motion and would not 
burden speech, a process akin to 
FRCP 56(d).55

Absent a conflict with the fed-
eral rules,56 federal courts honor the 
discovery stay provided under state 
anti-SLAPP laws.57 For example, fed-
eral courts have applied California’s 
mandatory SLAPP stay where: (1) the 
facts have been “developed through 
discovery or similar prior proceed-
ings” sufficient for Rule 56; (2) “the 
parties agree”; or (3) “the only issue 
presented . . . is an issue of law” 
under Rule 12(b)(6).58

Even where contentious factual 
issues arise, federal courts have care-
fully circumscribed discovery out of 
concern for the policy considerations 
that support early dismissal of merit-
less speech-based cases that are aimed 
at “chilling expression through costly, 
time-consuming litigation.”59 While 

anti-SLAPP statutes codify this pol-
icy concern, it is not a new one. Even 
before the Act, federal courts in D.C. 
often stayed or limited discovery in 
First Amendment cases to avoid an 
undue burden on the freedom of 
speech.60

Interlocutory Appeal
In addition to reducing the burden 
on speech from new and pending liti-
gation, the Act can also reduce the 
burden on speech of a lengthy appeal. 
If  the defendant prevails on its spe-
cial motion under the Act, plaintiffs 
may choose to forego or dismiss any 
appeal in order to avoid the imposi-
tion of attorneys’ fees and costs.61

If  the motion is denied, SLAPP 
defendants may seek an interlocutory 
appeal under the collateral order doc-
trine that permits appeals where, as 

The Act protects against 
litigation targeted at 
protected speech by 
imposing a heightened 
burden—likelihood of 
success—and imposing 
it earlier.
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here, the statutory protection would 
be lost if  interlocutory review were 
not available. The D.C. Circuit has 
not yet ruled explicitly on whether the 
denial of a SLAPP motion qualifies 
as a collateral order justifying imme-
diate interlocutory appeal, but that 
issue is before the court in the Sher-
rod case.62 However, the First, Fifth, 
and Ninth Circuits have all held 
that denial of a motion under state 
anti-SLAPP statutes is immediately 
appealable under the collateral order 
doctrine.63 Moreover, the legislative 
history of the Act makes clear that 
the absence of such a provision in no 
way indicates a legislative intention 
to withhold interlocutory appeal as 
part of the Act’s substantive bundle 
of rights.64

Applying the D.C. Anti-SLAPP Act in 
Federal Court Serves Erie’s Twin Aims
As the media defendants in these 
cases have argued, applying the Act’s 
protections in federal court would 
serve the “twin aims of  Erie”—
avoiding inequitable administration 
of  the laws and discouraging forum 

shopping.65 As the First Circuit rec-
ognized in Godin, the burden-shifting 
provisions and allowance for attor-
neys’ fees in an anti-SLAPP act 
satisfy the first aim, because declin-
ing to apply an anti-SLAPP statute 
in federal court would result in an 
“inequitable administration of  jus-
tice” between a defendant’s defense 
to a libel claim based on the same 
speech in that state, depending on 
whether the plaintiff  chose to sue in 
federal or state court.66

Relatedly, if plaintiffs are subject to 
the Act’s heightened burden if they file 
their case in superior court but avoid 

those standards by filing in federal 
court, this would encourage precisely 
the type of forum shopping that Erie 
was designed to avoid.67 There is no 
better evidence of forum shopping 
than what actually happened in a D.C. 
anti-SLAPP case as a direct result of 
the decision in 3M Co. v. Boulter. After 
the district court’s decision in 3M, the 
plaintiffs in Dean v. NBC Universal 
tried to abandon an identical action 
brought in D.C. Superior Court—
seven months after its commencement, 
after extensive briefing, and on the 
eve of oral arguments on NBC’s dis-
positive motions—and refile in federal 
court, expressly admitting that the 
forum switch was motivated by their 
assumption that the Act would not be 
applied in federal court after the 3M 
decision.68 This case provides a cau-
tionary tale of the forum shopping 
that will likely occur if the Act is held 
not to apply in federal court.

Conclusion
Until the D.C. Circuit decides whether 
to apply the D.C. Anti-SLAPP Act 
in federal court, practitioners are left 
with conflicting decisions. Based on 
the oral argument, the Sherrod panel 
seems poised to decide the case on 
untimeliness, retroactivity, or inter-
locutory appeal, rather than reach the 
Erie issue. The applicability issue may 
be resolved in Farah, which is fully 
briefed and awaiting an argument date. 
Although media defendants must dis-
tinguish the 3M decisions when they 
file an anti-SLAPP motion, the weight 
of authority is on the side of applying 
the D.C. Anti-SLAPP Act in federal 
court. 
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